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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

MCALLEN DIVISION ENTERED
02/17/2011
IN RE: §
MARCO A. CANTU, et al, ) Case No. 08-70260
Debtor(s). 8§
8§ Chapter 7
8§
MICHAEL B SCHMIDT, TRUSTEE, etal, 8§
Plaintiff(s) §
8§
VS. 8 Adversary No. 09-7018
8§
MARCO A. CANTU, etal, 8§
Defendant(s). § Judge Isgur

MEMORANDUM OPINION

Trustee Michael Schmidt (“Trustee”); Guerra & Mept.td., LLP (“Guerra & Moore”);
and Howard S. Grossman, P.A. (collectively, “Pldisit) instituted this adversary proceeding
seeking to have both Marco Cantu (“Mark Cantu”) &ukanne Cantu denied a discharge under
11 U.S.C. § 727(a). The Plaintiffs asserted that Cantus engaged in improper transfers of
estate assets, made false oaths in connectiortiv@thbankruptcy cases, refused to comply with
lawful court orders, failed to keep adequate respathd withheld information from the Trustee.
Considering Mark and Roxanne Cantu separatelyCthet denies discharge to each.

BACKGROUND

Mark and Roxanne Cantu filed a voluntary chaptepétition on May 6, 2008, No. 08-
70260. Mar-Rox, Inc. (“Mar-Rox”), whose case isnjty administered, filed a voluntary
chapter 11 petition on the same day. The CantusedwMar-Rox. The Cantus’ case was
converted to a case under chapter 7, and Michdahigit was appointed Trustee on June 24,

2009! Mar-Rox’s case was converted to chapter 7 on JuB009° The Cantus’ bankruptcy

! No. 08-70260, Doc. No. 1034.
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has spawned sixteen related adversary proceedingsiding this one. In this adversary
proceeding, the Plaintiffs object to the Cantusttarge.

Mark Cantu is a practicing attorney with his laviag in McAllen, Texas. He and his
wife attended the University of Texas at AustinotlB graduated with bachelor's degrees, and
Mr. Cantu went on to earn a law degree. He hadtipeal law for over twenty years.

The Cantus have owned numerous businesses in anddaMcAllen and Edinburg,
Texas. In addition to Mr. Cantu’s law office, tBantus owned and operated the University Inn,
the Palm Plaza Motel and RV Park, the La Vista Molbiome Park (“La Vista”), and the
Dominion Apartments. They owned Mar-Rox, and they had an interest én-Can, Inc. and
Canflor, L.P? Individually and through Mar-Rox, the Cantus odnseveral commercial
properties, including the Atrium, four restaurantse Pan-American Plaza, the University
Center, the Trigo Office Building, the Delta Buitdj, and the St. Anthony’s Building. Including
the Mar-Rox properties, the Cantus owned approxm&?24.4 million in real estate.

Mark and Roxanne Cantu enjoyed an affluent liflesty Their home was worth
approximately $575,000.00 at the time of bankruptcyhe Cantus scheduled over $3.9 million

in personal property. They owned at least four vehicles, including 8®20/ercedes-Benz 6.3

% No. 08-70260, Doc. No. 1057.

% The Dominion Apartments’ real property was owngdvar-Rox. No. 08-70261, Doc. No. 161, at 4. fireeny
indicated that the business was owned by Canflé, L

4 No. 08-70260, Doc. No. 609, at 6.
® No. 08-70260, Doc. No. 609, at 1.

% No. 08-70260, Doc. No. 609, at 10.
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valued at $150,000.00.Although their schedules included only $10,00Gr06ur and jewelry,
the Cantus sold at least $134,575.00 in jewelthéntwo years before bankruptcy.

The Cantus took on millions of dollars in debtfioance their businesses and their
lifestyle. Facing foreclosure on some of theirgendies by the International Bank of Commerce
(“IBC"), ® the Cantus and Mar-Rox filed for bankruptcy. Ae time of filing, the Cantus had
over $37.4 million in secured déband over $10.7 million in unsecured débt.Mar-Rox’s
secured debt exceeded $20.9 milltdn.

The Cantu and Mar-Rox bankruptcy cases have beanghit with omissions,
misstatements, and controversies. The Cantus'dstdge and Statement of Financial Affairs
failed to include significant assets and transastioncluding the $134,575.00 in jewelry sales.
The Cantus did not schedule the law office’s irgene two contingency fee cases or Mar-Rox’s
interest in several water damage cases. The Calgodailed to schedule two life-sized bronze
horses, worth $20,000.00, and later secreted thsekoto Mr. Cantu's sister’s property.
Additionally, in the course of the bankruptcies,. Mantu transferred $50,000.00 to his close
friend Baldemar Perez.

The Cantus’ use of estate cash was suspiciousraqdeintly undocumented. During the
bankruptcies, the Cantus’ Monthly Operating Rep@itdORs”) reflected that they had spent

$285,773.61 from the two bankruptcy estates—ard@2%&8,000.00 from their individual estate

" No. 08-70260, Doc. No. 609, at 9. The Cantusdigtve vehicles on Schedule B, but they noted ¢met of the
cars, a 2006 Altima, belonged to Roxanne Cantulefa No. 08-70260, Doc. No. 609, at 9.

8 No. 08-70260, Doc. No. 794, at 11.
® No. 08-70260, Doc. No. 609, at 23.
10 No. 08-70260, Doc. No. 245, at 18.

' No. 08-70260, Doc. No. 72, at 25.
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alone’? The evidence at trial indicated that the Canta femoved thousands of dollars in cash
from the estates in addition to the amounts refléan the MORs. Both Roxanne and Mark
Cantu took petty cash from the University Inn aral Wista. Mark Cantu also admitted to
extensive transfers from the Dominion Apartmentg,these transfers were not clearly noted on
the MORs.

Throughout the bankruptcies, the Cantus were ureratige with the Court and the
Trustee. They failed to provide material documentshe Trustee, including records of their
extensive jewelry sales, information about theintocency fee interests, and records of their
use of estate funds. The Cantus, particularly®émtu, also directly violated Court orders. On
two occasions, Mr. Cantu interfered with the sdlestate assets that had been authorized by the
Court. Mr. Cantu also failed to comply with an erdo turn over non-exempt property. Both
Cantus violated the Court’s cash collateral orders.

Sixteen adversary proceedings arose out of th@au€abankruptcy case. A few are
relevant to the allegations in this discharge pedogy. The first adversary, No. 08-7028, was
filed in June 2008. In that action, Mark Cantu &wkrra & Moore, Plaintiffs in this adversary,
disputed whether Mark Cantu, through his law officad tortiously interfered with Guerra &
Moore’s contract with their clients. Guerra & Meoobtained a jury verdict in state court, but
Mark Cantu removed the case to the Bankruptcy Coeftre a judgment was entered. The
Court remanded the proceeding on June 25, 2b0Buerra & Moore later obtained a judgment

against Mr. Cantu, and in August 2008, they fileddiachargeability complaint against

2 Trjal Tr. 51-52 (day 1).
13 No. 08-7028, Doc. No. 20.

4172



Case 09-07018 Document 77 Filed in TXSB on 02/17/11 Page 5 of 72

Mr. Cantu}* In the second adversary between the parties, r&@eMoore asserted that the
judgment was nondischargeable under 8§ 523(a)(@h@fBankruptcy Code, which states that
debts for willful and malicious injury are nondiscbeable. Guerra & Moore asserted that
Mr. Cantu was collaterally estopped from relitigatithe issue of willful and malicious intent.
On December 15, 2008, the Court granted judgmertléok Cantu™

In November 2008, the Cantus sued IBC, allegingi®& had wrongfully foreclosed on
some of the Cantus’ properti&s.That dispute settled in February 2009, and themdry was
dismissed in April 2009.

Mark Cantu also sued Tomas Corona, his formemlegsi associate through Cor-Can, in
August 2009. Mr. Cantu asserted causes of acgiamst Corona for breach of fiduciary duty
and unjust enrichment in connection with Coronaoas as President of Cor-Can. The Trustee
removed the case to the Bankruptcy Court, and th&tQlismissed the lawsuit as frivolous on
October 19, 2009. The Court’'s dismissal order,ciwhias entered on October 21, 2009,
prohibited further frivolous conduct from Carltu.

The Plaintiffs filed this adversary proceeding oecBmber 9, 2009. The Second
Amended Complaint was filed on February 26, 20T@al was held on August 23-24, 2010 in
McAllen, Texas. Mark Cantu, Juan Carlos Pena, Sedderland, and George Stone testified on
August 23, 2010. Michael Schmidt and Roxanne Ctastified on August 24, 2010. The Court

reserved judgment and ordered post-trial briefing.

14 No. 08-07035, Doc. No. 1.
15 No. 08-7035, Doc. No. 25.
18 No. 08-07046, Doc. No. 1.

" No. 09-07011, Doc. No. 15.
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The Plaintiffs moved to admit rebuttal testimony $eptember 9, 2010. Doc. No. 53.
The Court granted the motion on October 5, 201thhe Plaintiffs filed post-trial briefs on
September 14, 2010 and September 15, 2010. Dax. Mo& 55. Roxanne Cantu and Mark
Cantu each filed briefs on October 27, 2010. DMws. 66 & 67. Howard S. Grossman, P.A,,
filed reply briefs for the Plaintiffs on Novembe3,22010. Doc. Nos. 75 & 76.

ANALYSIS

The Court considers Mark Cantu and Roxanne Caeparately. When one spouse
engages in improper conduct, and the other doescoatts grant a discharge to the innocent
spouse. See First Tex. Sav. Ass’'n v. Reed (In re Regdl) F.2d 986, 993 (5th Cir. 1983)
(denying discharge to debtor-husband who fraudiyléransferred estate property, but granting
discharge to debtor-wife who benefited from fragstlactivities, and may have known about
them, but did not participate in thendprdan v. Bren (In re Brenll22 F. App’x 285, 289 (8th
Cir. 2005) (granting discharge to debtor-wife, despusband’s fraudulent activities, where she
exercised no role in the financial affairs of thesimess aside from signing checks, and evidence
showed she had no fraudulent intent). For eackecaf action, the Court therefore considers
whether the Plaintiffs proved that both Mark Caatd Roxanne Cantu engaged in conduct
warranting denial of discharge.

Because many of the allegations against both th@uSaconcerned their conduct in the
Mar-Rox bankruptcy case, the Court first considehgther any of the Mar-Rox conduct may
provide a basis for denial of discharge. Dischamgy be denied based on conduct in another
bankruptcy only under 8§ 727(a)(7), and the Pldmtlid not plead a § 727(a)(7) cause of action.

The Court therefore considers whether a causetioinagnder 8§ 727(a)(7) was tried by consent.

6/72
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Trial by Consent of § 727(a)(7) Cause of Action

Although the Plaintiffs’ complaint against the @8 does not specifically plead a
8§ 727(a)(7) claim, a 8§ 727(a)(7) claim was tried dpnsent against both Mark Cantu and
Roxanne Cantu. Any actions taken by either of thenthe Mar-Rox bankruptcy case may
therefore provide a basis for denial of discharge.

Under 8§ 727(a)(7), a debtor may be denied a digehfar conduct in another bankruptcy
case if:

(a)(7) the debtor has committed any act specifigghragraph (2),
(3), (4), (5), or (6) of this subsection, on or it one year before
the date of the filing of the petition, or duringet case, in
connection with another case, under this title oder the
Bankruptcy Act, concerning an insider(.]

Mark and Roxanne Cantu are the sole shareholder®fficers of Mar-Rox. They are
insiders. The termnsider, with respect to a corporate debtor, includes ctlins, officers,
persons in control of the debtor, and relativea gkneral partner, director, officer, or person in
control of the debtor. 11 U.S.C. § 101(31)(B).eT®antus therefore may be denied a discharge
in their individual case because of conduct inM#-Rox bankruptcy case.

Although the Plaintiffs did not plead a cause cfian under 8 727(a)(7), the cause of
action was tried by consent. “While a party muste an opposing party on notice of a claim,
an issue not pled may also be tried by consekltdtrison v. Western Builders of Amarillo, Inc.
(In re Morrison) 555 F.3d 473, 480 (5th Cir. 2009) (citing Fed.Bankr. P. 7015 & Fed. R.
Civ. P. 15(b)) (citations omitted). “The test farch consent is whether the opposing party had a
fair opportunity to defend and whether he could engvesented additional evidence had he

known sooner the substance of the amendmeBeaubeouf v. Beaubouef (In re Beaubguef)

966 F.2d 174, 177 (5th Cir. 1992) (quotimge Prescott805 F.2d 719, 725 (7th Cir. 1986)).
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The Cantus had sufficient notice of the Plaintis727(a)(7) claim, and they had a fair
opportunity to defend against the claim. The jqre-trial statement did not list a § 727(a)(7)
cause of action, but the list of contested issddaat included several issues that related to the
Cantus’ conduct in the Mar-Rox case:

c. whether the Debtors improperly transferred casltateral to
themselves and/or for their living expenses. . . .

k. whether the Debtors failed to keep and preseequate
records of cash collateral taken from University Bnd La Vista
Mobile Home Park.

I.  whether the Debtors failed to keep and preseasiequate
records of 5 water damage cases in which Debtorse we
plaintiffs. . . .

p. whether the Debtors withheld from an officertloé estate (the
Trustee) much of the valuable and significant infation
described hereinabove, including: [...]
iv. documentation of money taken from La Vista Mebi
Home Park and University Inn motel; [ . . . ]

g. whether the Debtors’ withholding of information wiasowing
and fraudulent.

r. whether the Debtors in connection with the caseenzathlse
oath or account by failing to schedule: [ . . . ]
il. Mar-Rox’s state-court water damage lawsuits dmisl
law offices’ other personal injury suits under Sile B;

[...]

z. whether the Debtors failed to disclose water dantages in
which they were plaintiffs. . . .

bb. whether the Debtors refused to obey orderfi@Bankruptcy
Court relating to cash collateral of the Universi. . . .

ee. whether the Bankruptcy Court orders were lagwdmd not
orders to testify.

ff. whether Debtors’ failure to obey Bankruptcy @oarders was
intentional or the result of mistake or inabilitycomply*®

8 Doc. No. 29, at 3-4.
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At trial, the Plaintiffs presented evidence, withabjection, regarding these factual
issues. In particular, the Plaintiffs presenteteresive evidence regarding (i) the use of cash
collateral at the University Inn, a Mar-Rox propeitii) misstatements on the Mar-Rox MORs
regarding cash collateral; (iii) failure to keeplgreserve adequate records at the University Inn;
(iv) withholding of University Inn records; (v) thexistence and omission from the schedules of
several Mar-Rox water damage cases; (vi) failurketep and preserve records of the Mar-Rox
water damage cases; and (v) withholding of recofdse Mar-Rox water damage cases.

Evidence of the Cantus’ conduct in the Mar-Rox aasald be irrelevant to any cause of
action other than 8§ 727(a)(7). The Cantus did gigect to the relevance of the evidence.
Moreover, because the factual issues relatingedvthr-Rox case were clearly presented in the
joint pretrial report, the Cantus had sufficienttio® of the § 727(a)(7) cause of action and
sufficient opportunity to present evidence. ThentQa were not prejudiced by the trial of the
8§ 727(a)(7) cause of action, and the Court conduttat a 8 727(a)(7) action was tried by
consent with respect to both debtors.

Mark Cantu’s Discharge

Throughout the Cantu and Mar-Rox bankruptcies, Maaktu has displayed a pattern of
omission, obfuscation, and noncompliance. He camhsregard the requirements of the
Bankruptcy Code and then obtain the protection disaharge. Mark Cantu is denied discharge
under: (i) 8 727(a)(4)(A) for false oaths; (i) ®7(a)(2)(B) for improper concealment and
transfer of estate assets; (iii) 8 727(a)(6)(A) fefusal to comply with lawful court orders;
(iv) 8 727(a)(3) for failure to keep adequate resor(v) § 727(a)(4)(D) for withholding

information from the Trustee; and (vi) 8 727(a){@) making false oaths, refusing to comply

9/72
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with lawful court orders, failing to keep adequegeords, and withholding information from the
Trustee in the Mar-Rox cas&.Each basis for denial of discharge is independent

A. False Oaths

The Plaintiffs proved that Mark Cantu made severaterial false oaths in the course of
the bankruptcy cases. Mr. Cantu made false oatimding: (i) the existence of the Mar-Rox
water damage cases; (i) the contingency fee isterdiii) the pre-conversion jewelry sales;
(iv) the property held for others; and (v) the sfem of $50,000.00 to Baldemar Perez. The
Court denies Mark Cantu’s discharge on the baseaoh false oath, taken independently.

To establish a false oath under § 727(a)(4)(A) plaetiff must show that (1) the debtor
made a statement under oath; (2) the statementalgas (3) the debtor knew the statement was
false; (4) the debtor made the statement with fubard intent; and (5) the statement related
materially to the bankruptcy cas€adle Co. v. Pratt (In re Pratt411 F.3d 561, 566 (5th Cir.
2005). “In determining whether or not an omiss®material, the issue is not merely the value
of the omitted assets or whether the omission e#snaental to creditors.’'Beaubouef966 F.2d
at 178 (quoting £OLLIER ON BANKRUPTCY § 727.04[1], at 727-59). “The subject matter of a
false oath is ‘material’ and thus sufficient to ldischarge, if it bears a relationship to the
bankrupt’'s business transactions or estate, oretoadhe discovery of assets, business dealings,
or the existence and disposition of his property”

Material, intentional misstatements on the schexdateStatement of Financial Affairs are

false oaths. A debtor in chapter 7 bankruptcy &aontinuing, affirmative duty to provide

9 Mark Cantu is an attorney licensed by the StatedB@exas and admitted to practice in the Unitéate District
Court for the Southern District of Texas. Becahseconduct may also implicate the wisdom of canitig his
license in force, a copy of this Memorandum Opinat be provided to the State Bar with a recommagiah that
a thorough investigation of Cantu’s conduct be uraden. It will also will be provided to the Chigfidge of the
United States District Court for the Southern Distof Texas with a recommendation that Mr. Canturémoved
from the rolls of admitted attorneys in this Distri
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complete, accurate schedules and a Statement ahcétad Affairs. Hughes v. Wells (In re
Wells) 426 B.R. 579, 599 (Bankr. N.D. Tex. 2006). “Abtler has a paramount duty to carefully
consider all questions posed on his schedules tatehsent of affairs and see that each question
is answered completely in all respectsd. (quotingMorton v. Dreyer (In re Dreyer)127 B.R.
587, 593-94 (Bankr. N.D. Tex. 1991). The schedales Statement of Financial Affairs are not
required to be perfectDavis v. Tomasek (In re Tomaseky5 F. App’'x 662, 670 (5th Cir.
2006). The Court can consider reasonable exptamatffered by the debtor with respect to
errors in the schedules and StatemduiS. Trustee v. Dung Thi Pham (In re Dung Thi Pham)
2006 WL 2927448, at *2 (Bankr. S.D. Tex. Oct. 100@).

However, debtors who intentionally or with recklesdifference make false statements
when filling out their schedules are not entitledat discharge.Wells 426 B.R. at 599 (citing
The Cadle Co. v. Preston-Guenther (In re Guenth@83 B.R. 759, 767 (Bankr. N.D. Tex.
2005). When the schedules and Statement are eéepldt omissions and inconsistencies, the
schedules and Statement themselves evidence @rtpait disregard for the truth that supports
fraudulent intent."Dung Thi Pham 2006 WL 2927448, at *2 (quotinDupre v. Scott (In re
Dupre) 145 F. App’x 855, 856 (5th Cir. 2005)).

0] Mar-Rox Water Damage Cases

Mark Cantu failed to disclose several pending wdtanage lawsuits in which Mar-Rox
was a plaintiff. The cases were filed around 2@0®& Mr. Cantu hired the law firm Gravely &
Pearson to prosecute the caSedlone were disclosed on either the Mar-Rox sctedot on the

Statement of Financial Affaird. Mr. Cantu did not disclose the cases when he datkbthe

2 Trial Tr. 140-41 (day 1).

2 Trial Tr. 141 (day 1).
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Mar-Rox schedules in September 2668Finally, Mr. Cantu did not disclose the casesh®
Trustee when the case was converted to chapt&h@&.Trustee did not learn of the existence of
the cases until Gravely and Pearson contactedrtreeg?>

Mr. Cantu testified at trial that he “settled thajority of those cases in 2007,” and that
he “thought they were over, which is why | didngtlthe cases® In the context of Mr. Cantu’s
pattern of omissionS, this explanation is not plausible. Mark Canta jgracticing attorney, and
he had an affirmative duty to ensure the accurétlyeoschedules and Statement. Given that the
cases netted $30,000.00 in settlements after thkrigatcy filing?® the Court does not find it
plausible that Mark Cantu was unaware that theschad not settled pre-petition.

However, even if Mr. Cantu was legitimately uncertabout whether all the water
damage cases were settled, he had a duty to ingdisefailure to report the water damage cases
stems either from fraudulent intent or recklessegjard for the truth. Mark Cantu was capable
of reporting the cases accurately, and he chosdondb so. The omission of the cases was

material.

% Trial Tr. 142 (day 1).
% Trial Tr. 141 (day 1).
% Trial Tr. 189-90 (day 1).

% |n addition to the conduct directly related to Blantiffs’ causes of action, the evidence at néalealed numerous
other omissions and misstatements. For examplek Kantu testified under oath at his 2004 examimathat he
did not own any partnership interests of any sbtfact, Mr. Cantu owned a partnership intereghim Hill Country
Apartments, together with Lourdes Ramirez. Mr. {Qatestified at trial, “I forgot about the Hill Catry
Apartments.” Trial Tr. 24 (day 2). Mr. Cantu “fagj about many assets and transactions duringdbese of the
bankruptcy. A pattern of such “forgetfulness” isdeence of fraudulent intent or, at the very leastkless disregard
for the truth. SeeGuenthey 333 B.R. at 767-68 (finding that a pattern of mesponsiveness, delay in amending
schedules and statements, and withholding infoomatvas sufficient to show fraudulent intent andreckless
disregard for the truth for the purposes of a §@g4)(A) action).

% Trial Tr. 51 (day 2)seeTrial Tr. 189-90 (day 1).
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Mr. Cantu defends the omission by alleging thatinstructed Mar-Rox’s counsel to
contact the Trustee. The Court does not give Bogmit weight to Mr. Cantu’s assertion that
“Mark Gravely called me and | gave him [the Trufgeenumber. That's what | think
happened?®  First, Mr. Cantu never personally provided infation to the Trustee, which he
was obligated to do. His failure to provide thiBormation to the Trustee weakens the credibility
of his assertion that he told Gravely to call thastee. Second, even if Mr. Cantu told Gravely
to call the Trustee, this action came only after Mantu filed schedules omitting the Mar-Rox
cases and, through months of bankruptcy, failednmend those schedules. Finally, Mr. Cantu
provided no evidence, besides his own testimorgt, e had asked Gravely to call the Trustee.
The Court finds the unsubstantiated oral testimtonkack credibility. The Court therefore finds
that Mr. Cantu fraudulently omitted the water damagses from his schedules and Statement.

(i) Interest in Contingency Fees

Mark Cantu also failed to schedule his interestcamtingency fees in at least two
lawsuits. Mr. Cantu, through his law office, hadantingent interest in cases callethancial
Management, Inc. v. Summit Sports C{iBummit Sports Club case”) amkbigail Moreno v.
Rich Chava Pizza Restaurafif\bigail Moreno case”f® Neither of these cases was listed as a
contingent receivable on the Cantus’ original sciesf”

When the case was converted, Mr. Cantu gave thstdaua stack of contingency fee

contracts’® The stack of contracts did not include any infation on the Abigail Moreno or

2" Trial Tr. 210 (day 1).

2 SeeTrial Tr. 53, 56 (day 2); Trial Tr. 146-47, 18Cagd1).
2 Trial Tr. 146-47, 180-81 (day 1).

% Trial Tr. 52 (day 2).
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Summit Sports Club cas&s.The Trustee became aware of the Summit Sports &lse when
Mr. Gravely, Mark Cantu’'s lawyer for the Mar-Rox t®a damage cases, mentioned the
existence of another case involving a referral*fe@he Trustee later received $18,500.00 as a
referral fee when the Summit Sports Club caseeskttThe Abigail Moreno case was handled by
former associates of Mark Cantu, who started tlogn firm called Romero, Gonzalez &
Benavides® Mr. Benavides informed the Trustee that the esteds entitled to a referral fee
after the settlement of the Abigail Moreno casée Trustee received $6,600.30.

Mr. Cantu said at trial that “Juan Gonzalez, amasseciate at my office, handled the
Abigail Moreno case, and | didn’t know that he hakien it with him and | retained an interest in
it. . .. But it was later cleared out. He gotaen the case® Mr. Cantu did not explain why
the Summit Sports Club case was not scheduledalsot asserted that he “never received a
penny of it.%°

The Plaintiffs proved that Mr. Cantu either willfglor with reckless disregard for the
truth failed to schedule the cases. Mr. Cantuglanations for why he failed to schedule the
contingent interests are unconvincing and riddléth wmaccuracies. Although he stated that the

Abigail Moreno case was “cleared out,” and that Benavides got no money, the Trustee later

received a referral fee. And while Mr. Cantu conéd to assert at trial that he “never received a

3L Trial Tr. 52 (day 2).
32 Trjal Tr. 53 (day 2).
3 Trial Tr. 56 (day 2).
% Trial Tr. 56 (day 2).
% Trial Tr. 147 (day 1).

% Trial Tr. 190 (day 1).
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penny” on the Summit Sports Club case, that casealtezl in an even larger referral fee. Mr.
Cantu’s excuses are based on mischaracterizatiadhe outcomes of the cases.

Again, the Court gives little weight to Mr. Cantussertion that the Trustee found out
about the Summit Sports Club case after Mr. Caopltl Gravely to call the Trustee. Mr. Cantu
was obligated to report the cases earlier, and éJdn. Cantu’s testimony was correct, he did
too little to correct the omission of the two casés a lawyer, Mark Cantu was aware when he
filed for bankruptcy that he had an obligation &part his assets accurately, including any
contingent interests in cases. Throughout his thgn&es, Mr. Cantu was represented by
competent counsel. Nevertheless, Mr. Cantu fdiefile accurate reports, and he provided no
reasonable explanation of his failure. Furthermtre omissions took place in the context of a
pattern of omissions and misstatements. The oomssnvolved the existence of assets of the
estate, and they were material. The Court conslidat Mark Cantu, with fraudulent intent,
omitted the Abigail Moreno case and the Summit &pGiub case from his schedules.

(i)  Jewelry Sales

Mark Cantu also failed to disclose the pre-psiitiansfer of $134,575.00 in jewelry in
the two years preceding bankruptcy. Mr. Cantu midl personally prepare the Statement of
Financial Affairs (referred to in his testimony bel as his “SOFA”), on which the disclosure
should have occurred, for either the Cantu banksupase or the Mar-Rox case. However, he
provided the information to his accountant:

[Mr. Lumber] And you did not participate in the
preparation of the SOFA’s?

[Mark Cantu] Yes; but you asked me if | prepared them.
My accountant did.

[Mr. Lumber] Did you provide all the information to be
included in the SOFA’s?

15/72
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[Mark Cantu] Yes.
[Mr. Lumber] Did you read them before you signed them?
[Mark Cantu] Yes?’

Question 10 on the Statement asked for a listinglldfansfers other than in the ordinary course
of business. The Cantus are not jewelry dealard, therefore any sales were outside the
ordinary course of busined%. On the Statement, the Cantus checked the boxaitidg that
there were no transfers out of the ordinary coofsmisiness?

However, the Plaintiffs presented evidence that @antus made extensive sales of
jewelry in the two years preceding bankrupttyThe Cantus made five jewelry sales to Shannon
Fine Jeweler§® From February 2007 until at least as late as Maf; 2008—less than a month
and a half before the Cantus filed for bankruptclie-€antus consigned and sold $26,250.00 of

jewelry with Shannon Fine Jewelers. None of tieedes were listed on the Statemint.

3" Trial Tr. 126 (day 1).
3 Trial Tr. 132 (day 1).
¥PIs’Ex. 3, at 7.

0 The Cantus also sold artwork shortly after thetipetwas filed. The artwork may have been consijto the
gallery prior to filing. On May 13, 2008, the Nwe\Santander Gallery in McAllen, Texas paid Mr. Gant
$10,290.00 for artwork that the gallery had heldconsignment for the Cantus. PIs’ Ex. 38. Undher €antus’
agreement with the gallery, the Cantus were palkb 00 the retail price of the artwork within thirdays of the
gallery’s receipt of payment from their client. sSPEx. 38. The Cantus did not have an order frown €ourt
authorizing them to sell the artwork through theeMw Santander Gallery. Mr. Cantu testified thatizenot know,
five days into the bankruptcy, that he needed a@eroto sell the artwork. The sale through the NMuSantander
Gallery may have been an improper transfer und&7a)(2)(B), but because it was not required téidbed on the
Statement of Financial Affiars, it was not a falsgth. The Cantus’ Schedule B listed $90,000.00Biooks,
pictures, art” and it is unclear whether this antoimeluded the artwork that had been consignedh&o Nuevo
Santander Gallery. No. 08-70260, Doc. No. 1364;adDoc. No. 609, at 5. The Plaintiffs did not meihat the
Nuevo Santander Gallery sale was an improper gansfthat the Cantus improperly concealed theakwand the
Court does not decide this issue.

L PIs’ Ex. 77; Trial Tr. 12-15 (day 2).
“2Pls’ Ex. 3, at 7; Trial Tr. 15 (day 2).
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The Cantus also sold $48,000.00 in jewelry to Regelewelers on May 11, 2006, less
than two years before the Cantus’ bankruptcy fiffhgdn October 6, 2007, they sold diamonds
for $23,325.00" Finally, on October 17, 2007, the Cantus soldterodiamond for $36,000.00
to Regency Jewelefs. Mark Cantu’s name and driver’s license were idellion the Regency
Jewelers record®. None of the sales to Regency Jewelers were disdf6 The total of the
sales proceeds from the jewelry transactions wag,$75.00.

Given the size of the jewelry sales and their pnaty in time to the bankruptcy filing, it
is not plausible that the failure to disclose tlées was inadvertent. In light of Mr. Cantu’s
repeated failures to disclose and his affirmativgéydo ensure that the information on his
bankruptcy filings was correct, the Court findsttha omitted the jewelry sales with fraudulent
intent. The jewelry sales were a significant sepé business transactions for the Cantus, and
their omission was material. Mark Cantu is deraedischarge for his false oaths in failing to
disclose the jewelry transfers.

(iv)  Property the Cantus Held for Others

The Cantus failed to list property they held fohet people on their Statement of

Financial Affairs. Question 14 on the Statemerksate debtor to list any property held for

another person. Mark Cantu listed an office boigdf He did not list any other property held

“3Pls’ Ex. 78; Trial Tr. 16-17 (day 2).
* Pls’ Ex. 78, Trial Tr. 17 (day 2).
*SPls’ Ex. 78, Trial Tr. 17-18 (day 2).
**Pls’ Ex. 78.

“"Pls’ Ex. 3, at 7. Trial Tr. 18 (day 2).

8 Trial Tr. 126 (day 1).
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for another persoff. However, after the Court entered an order autiraithe sale of almost all
of the Cantus’ office equipment and office furnguMark Cantu claimed that several pieces of
furniture were owned by othe?S.

Mr. Cantu’s employee Juan Rocha signed an affidaaiming that a desk and a chair
belonged to him* Mr. Cantu’s father-in-law signed an affidavit icféng ownership of a desk
and a chaiP? Finally, Mr. Cantu’s sister signed an affidavitiming to own some large oriental
rugs in the law officé® The Cantus’ Statement of Financial Affairs neliged these items, and
it was never amended to include the items.

The omitted furniture is related to the assets lamglness dealings of the Cantus’ estate,
and the Cantus had an affirmative duty to ensweatturacy of the Statement. Mark Cantu was
responsible for providing the information on that8ment. In light of Mr. Cantu’s education
and ability to provide accurate information abdw furniture in his own law office, along with
his pattern of omissions and concealments, the tJmdas that Mr. Cantu’s omission of the
furniture on the Statement was material and fraerul Mark Cantu is therefore denied a
discharge under § 727(a)(4)(A).

(v) Testimony Regarding the Baldemar Perez Transfer

As discussed below, Mark Cantu improperly transir$50,000.00 to his friend

Baldemar Perez in March 2009. In addition to theroper transfer, Mr. Cantu also lied about

the transfer under oath.

*9Trial Tr. 126-27 (day 1).
0 Trial Tr. 127-28 (day 1).
L Trial Tr. 127 (day 1).
2 Trial Tr. 127 (day 1).

3 Trial Tr. 127-28 (day 1).
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Around February 2009, Mr. Cantu settled his clamwith the International Bank of
Commerce, which had been the subject of an adwemsarceeding® As a result of the
settlement, Mr. Cantu received $150,000.00 from.?B®/Ar. Cantu called Perez and invited him
to drink scotch with him, at which time Mr. Cantavg Perez a check for $50,000.00.

On March 19, 2009, at a hearing regarding the asnwe of the Cantus’ case to
chapter 7, the Court asked Mr. Cantu what the ®RIBOQ0 had been spent on. Mr. Cantu,
testifying under oath, responded that the moneylbw®sh spent on payroll for his law office, a
light bill, and an expert witness in a client’s €& The Court then asked Mr. Cantu, “And there
were no trips to Vegas and nothing like that?Mr. Cantu responded, “Nothing like that, your
Honor.”®® Mr. Cantu did not mention that $50,000.00 hachbeaid, gratuitously, to his friend
Baldemar Perez.

The Court did not find out about the transfer toeRauntil April 15, 2009° At that time,
the Court referred at a hearing to “the very firansaction, a check written to Baldemar Perez,
none of us have heard of for [$]50,008.”

In response to an order from the Court, accouraurge Stone prepared an analysis of

where the $150,000.00 had been sf&nfccording to Stone’s analysis and Mr. Cantu’s own

** SeeNo. 08-07046, Doc. No. 15 (noting that the partiad announced a settlement agreement and dismisin
adversary proceeding for want of prosecution).

* Trial Tr. 66 (day 1).

* Trial Tr. 67-69 (day 1).

" Trial Tr. 68 (day 1).

8 Trial Tr. 68 (day 1).

¥ Trial Tr. 81 (day 1).

 Trial Tr. 79 (day 1).

1 pPIs’ Ex. 40; Trial Tr. 55-56, 70 (day 1).
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admission, $50,000.00 went to Perez. Another $4bJD went to the Cantus’ bankruptcy
attorney Ellen Stone. The rest of the money werdrt investigator, Mr. Cantu’s car loans, the
Cantus’ home mortgage, and the employees at MituGaliaw office.

The testimony regarding the transfer of estate Sumds material to the bankruptcy case.
Mr. Cantu’s testimony was false, and Mr. Cantu knewas false. In response to pointed
guestions about where the money had been spefdaldaty answered that the money had gone
to legitimate expenses rather than to his friereP. Mr. Cantu’s excuse at trial was, “It just
skipped my mind® It is not plausible that the deliberate transfeone third of the settlement
money could have “skipped” Mr. Cantu’s mind, espbgiafter Mr. Cantu had been directly
asked where the money had gone. In the contektrofCantu’s pattern of failures to disclose
and concealment of assets, the Court finds thatQdntu’s intent was clearly fraudulent. Mark
Cantu'’s false testimony about the $50,000.00 teartsfPerez was a false oath.

Because of his false oaths concerning the Mar-Ratemdamage cases, the contingency
fee interests, the jewelry sales, the property falathers, and the Baldemar Perez transaction,
the Court denies Mr. Cantu’s discharge under 8@)2%)(A) and § 727(a)(7).

B. Improper Concealment and Transfers

Under § 727(a)(2)(B), a debtor is not granted a@hdisge if he “with intent to hinder,
delay, or defraud a creditor or an officer of tiséage charged with custody of property under this
title, has transferred, removed, destroyed, metlator concealed, or has permitted to be
transferred, removed, destroyed, mutilated or calece— . . . (B) property of the estate, after the

date of the filing of the petition.” The Plainsflassert a claim under § 727(a)(2)(B) against the

%2 Trial Tr. 216 (day 1).
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Cantus, alleging that they transferred, removedaooicealed property of the estate after the date
of their bankruptcy filing.

The elements of a claim under 8§ 727(a)(2)(B) af®} a transfer, removal, destruction,
mutilation, or concealment of property; (2) belomgito the estate; (3) after the bankruptcy
petition was filed; and (4) performed with an irttém hinder, delay, or defraud a creditor or an
officer of the estate FNFS, Ltd. v. Harwood (In re Harwogd304 B.R. 366, 384 (Bankr. E.D.
Tex. 2009); see Pratt, 411 F.3d 561, at 565 (listing the almost idertielements of a
8 727(a)(2)(A) claim).

To determine whether the Cantus intended to hjndelay, or defraud a creditor or
officer of the estate, the Court examines the failhg factors: (1) the lack or inadequacy of
consideration; (2) the family, friendship, or cloassociate relationship between the parties;
(3) the retention of possession, benefit, or usehef property in question; (4) the financial
condition of the party sought to be charged boflorieeand after the transaction in question; (5)
the existence or cumulative effect of the patterrsaries of transactions or course of conduct
after the incurring of debt, onset of financialfidilties, or pendency or threat of suits by
creditors; and (6) the general chronology of thengs and transactions under inquiBratt, 411
F.3d at 565. “There is, moreover, a presumptiomte#nt when a debtor transfers property to
relatives. This court has indicated that once pinesumption attaches, the burden shifts to the
debtor ‘to demonstrate that he lacked frauduleteinin™” I1d. at 565-66 (citations omitted).

The Plaintiffs proved that Mark Cantu: (i) improlyeconcealed two bronze horses; (ii)
improperly transferred $50,000.00 to Baldemar Peserd (iii) improperly concealed and

transferred settlement proceeds from Mr. Cantu’lpraatice suit against Dr. Shah. Any one of
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these improper transactions would be sufficiendémy Mr. Cantu’s discharge. The Court
examines each.
()  The Bronze Horse&®

In August 2005, Mark Cantu purchased two bronzed®in Las Vegas for $20,000.30.
The two horses were stored in bubble wrap in aag®unit at the University Iffi. Mr. Cantu
testified that he gifted the horses to his sisteleste Roach, in 2005.

Roxanne Cantu, however, testified that the horsggined in storage at the University
Inn until the time the property was foreclosedanuary 2004’ Ms. Cantu stated that she could
not recall whether her husband had intended to thigehorses to his sister, but her testimony
directly contradicted his statement that the hotssd been gifted in 2005. She specifically
remembered that at the time of the foreclosure astieMr. Cantu got permission from the bank

to go onto the University Inn property and colléir personal propery. They did not inform

% The issue of improper concealment of the bronzedsowas tried by consent. The Second Amended @arhp
pleads a cause of action under § 727(a)(2)(B). j@ime pretrial statement listed among the contksdsues of fact,

“b. whether Debtors improperly transferred 2 brosiagutes/horses to his sister, Celeste Roach¢. No. 29, at 2.
The listing of the issue in the joint pretrial stagent is evidence of trial by conser8ee Razzaboni v. Schifano (In
re Schifano) 378 F.3d 60, 65 n.2 (1st Cir. 2004) (holding tad 727(a)(3) claim had been tried by consent when
“both parties addressed § 727(a)(3) in the pré+tejport, and the bankruptcy court addressed #sisd on summary
judgment”).

Furthermore, the Cantus did not object to questants evidence regarding the bronze horses at tfiak issue of
improper transfer of the horses was plainly statedhe joint pretrial report and was addressedanitiobjection at
trial. The evidence at trial indicated that thentia still owned the horses, and thus the Cantmstiect is more
properly characterized as improper concealmentcaBse the improper concealment cause of actiorviesdhe
same evidence, which was introduced without objectihe Court also concludes that improper conceairas
tried by consent.

® Trial Tr. 119 (day 2); Doc. No. 53-5, at 4.

% Trial Tr. 119 (day 2).

® Trial Tr. 130 (day 1).

" Trial Tr. 119 (day 2).

% Trial Tr. 120 (day 2).
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the bank that they were going to remove two brastatute$® Roxanne and Mark Cantu then
took the horses to Celeste Roach’s hdfh&he Cantus never disclosed a gift of the horses o
any tax returr{®

Ms. Cantu testified at her deposition that the Gauritad planned to use the horses for
landscaping at the University Iff. The planned use of the horses for landscapingretu
contradicts the story that the horses were agi@id¢leste Roach.

Mr. Cantu’s own testimony at his 341 meeting ofdai@s also contradicted his story at

trial. At the 341 meeting, Mr. Cantu testified tthize horses still belonged to him:

[Chapter 7 Trustee] But your sister has two statutes [sic]?
[Mark Cantu] Horses—

[Chapter 7 Trustee] That belong to you?

[Mark Cantu] | didn’'t know where to store them.

They're huge horses and she’s got 20 acres sothpat out there.

[Chapter 7 Trustee] They belong to you but they're at her
house?
[Mark Cantu] Right®

The Court concludes that Mr. Cantu’s testimonyhet 841 meeting and Ms. Cantu’s
testimony at trial are more credible than Mr. C&ntual testimony that he gave the horses to his
sister. The horses were not transferred into @elB®ach’s possession until 2009, and even

then, they were never listed on a gift tax retuiffhe Cantus owned the horses in July 2008,

% Trial Tr. 125 (day 2).
O Trial Tr. 122 (day 2).
" Trial Tr. 122-23 (day 2).
"2 Trial Tr. 121 (day 2).

" Ppls’ Ex. A; Doc. No. 53-5, at 5.
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when they filed their Amended Schedule™B.However, the horses were not listed on the
schedules filed in July 2008, nor on the amendaéddues filed in January 2009.

Although the Cantus remain the owners of the brdmases, Mark Cantu improperly
concealed the horses at his sister's house. BeddusCantu put the horses in the possession of
his sister, a relative, a presumption of fraudulatént arises.See The Cadle Co. v. Duncan (In
re Duncan) 562 F.3d 688, 698 (5th Cir. 2009) (“A presumptadractual fraudulent intent arises
if the debtor transfers property gratuitously omteelative.”). Mr. Cantu provided no evidence
to rebut this presumption. The contradiction in. [@antu’s stories about the horses is further
evidence of his fraudulent intent. His failurectmrrect the schedules in January 2009, when he
had just moved the life-sized horses to his sistproperty and would have been aware of their
existence, is yet more proof that Mark Cantu intevelly hid the horses.

The failure to schedule the horses and the con@sdlof the horses on Roach’s property
constitute fraudulent concealment under § 727(€B{2) See Butler v. Ingle (In re IngleY0
B.R. 979, 983 (Bankr. E.D.N.C. 1987) (holding thadebtor’s failure to schedule a sixteen-foot
boat constituted a fraudulent concealment). MaaktQ is therefore denied a discharge under
8§ 727(a)(2)(B) for improperly concealing the bromogses.

(i) The Cash Transfer to Baldemar Perez

Mark Cantu also transferred money, in the middi¢he bankruptcy case, to his close

friend Baldemar Perez. Out of the $150,000.00lese&nt Mr. Cantu received from IBC,

Mr. Cantu paid $50,000.00 to Baldemar Perez on M&c2009° Perez later returned the

" No. 08-70260, Doc. No. 136, at 2-8.
S No. 08-70260, Doc. No. 609, at 3-10.
" Trial Tr. 72, 75 (day 1).
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money to Mr. Cantu after the Court and the Trubeeame aware of the transférMr. Cantu
was not authorized by the Court to pay the moneer®z on account of any prepetition débt.
The transfer of the funds warrants denial of MadntD’s discharge.

A gratuitous transfer gives rise to a presumptibfraudulent intent. Duncan 562 F.3d

at 698. Mr. Cantu transferred the $50,000.00 graisly:

[Mr. Lumber] Did Mr. Perez hand anything back to you in
exchange for the check?

[Mark Cantu] Three weeks later he gave me the $50,000
back.

[Mr. Lumber] Did Mr. Perez hand anything to you at that

time in exchange for the check?

[Mark Cantu] No.”
Mr. Cantu did not rebut the presumption of fraudtlimtent. Perez’s return of the $50,000.00
and Mr. Cantu’s later disclosure of the transferamnMOR—after the Cantus’ creditors had
brought the transfer to the Court’'s attention—dd sioow that the original transfer was not
fraudulent.

The additional evidence, far from rebutting theesumption of fraudulent intent,

confirms that Mr. Cantu transferred the money frdedtly. Mr. Cantu and Perez are very close
friends. They have known each other for over tywegmiars, and Perez “says he has loved [Mark

Cantu] like a son[.f* Mr. Cantu and Perez have gone on more than arativa togethe?”

" Trial Tr. 76-79 (day 1).
8 Trial Tr. 77 (day 1).
" Trial Tr. 76 (day 1).
8 Trial Tr. 74 (day 1).

8 Trial Tr. 75 (day 1); Trial Tr. 109 (day 2).
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Mark Cantu deliberately concealed the transfer ftoenCourt. He failed to mention the
transfer at a hearing, even when he was specificaléstioned about what he had done with the
$150,000.00 settlement mon®y Mr. Cantu admitted at trial that he had testifitch March 18,
2008 hearing that the money had been spent orawioffice, particularly on the payroll; on a
light bill for the Atrium, an office building thdtad been owned by the Cantus; and on an expert
witness?®

The transfer occurred in the context of many othestionable transfers and omissions
in the bankruptcy case. Furthermore, the returtheffunds to Mr. Cantu, after the Court and
other parties found out about the transfer, is @we that Mr. Cantu retained some degree of
control over the funds even after the transfer.e Tourt concludes that Mr. Cantu transferred
the $50,000.00 with clear intent to hinder, delaydefraud his creditors. On the basis of the
transfer to Perez, Mark Cantu is denied a dischanger 8 727(a)(2)(B).

(i)  The Shah Settlement Proceeds

Before filing for bankruptcy, Mark Cantu filed a dheal malpractice case against
Dr. Pankaj Shah, an ophthalmologist.Mr. Cantu hired attorney Kathy Julia to proseciite
lawsuit®® In May of 2009, while he was in bankruptcy, Mrar®u settled the case for
$34,000.00° He did not seek the Court’s permission to hirecsl counsel to represent him in

the lawsuit, and he did not disclose the settlertettie Court voluntarily’

8 Trial Tr. 66-70 (day 1).

8 Trial Tr. 68-69 (day 1).
8 Trial Tr. 171 (day 1).

& Trial Tr. 172 (day 1).

8 Trial Tr. 172, 174 (day 1).
8 Trial Tr. 172 (day 1).
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When the Cantus’ case was converted to chapter r7,0dntu did not provide any
information about the settlement to the Truste@orthe Trustee’s inquiry, Mr. Cantu wrote an
email saying, “Those funds were received priorhi® ¢onversion® The Court then entered an
order requiring disclosure of the settlement anmidver of the proceedS. By the time the
Court issued the turnover order, Mr. Cantu hadaalyespent all of the settlement mori€y.

The Court finds that Mark Cantu deliberately comegdhe settlement funds. He failed
to seek Court approval to hire special counsel, ladlid not voluntarily provide information
about the settlement to anyone. Mr. Cantu’s ews&ss is evidence of fraudulent intent. His
failure to disclose the settlement was an imprapecealment of estate assets. His spending the
money without disclosing the funds, without prowiglirecords of where the money went, and
without authorization from the Court was an impmop@nsfer of estate assets. The Court
therefore denies discharge under § 727(a)(2)(B).

(iv)  Other Allegedly Improper Transfers

Although the evidence shows that Mark Cantu useth ¢eom the estate, including the
cash collateral of Lone Star Bank, for personalessges the Court finds insufficient evidence
that the use of cash from the chapter 11 estatstibated improper transfers. While the Cantus
were in chapter 11 bankruptcy, they were alloweduse funds from the estate to pay for
personal living expenses. The evidence was cledriioth Mr. Cantu and Ms. Cantu regularly
removed cash from the estate properties, espediadiyUniversity Inn and La Vista Mobile

Home Park. As discussed below, their use of caliateral at the University Inn violated lawful

8 Trial Tr. 173 (day 1).
8 Trial Tr. 173-74 (day 1); PIs’ Ex. 47.

O Trial Tr. 174 (day 1).
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cash collateral orders, but there is insufficiantence that cash from the University Inn and La
Vista was transferred or concealed with frauduletent.

Mark Cantu also engaged in a complex series otteas involving revenues from the
Dominion Apartments. The Dominion Apartments (“Daman”) are owned by an entity called
Canflor™ The Cantus own Camflor, which is Canflor's geherartner’> After he filed
bankruptcy, Mr. Cantu paid numerous personal exggefi®m Dominion’s checking account,
including bar dues, automobile insurance, law effexpenses, a home mortgage payment,
tuition for the Cantus’ children, the Cantus’ datggls Volkswagen payment, and Mr. Cantu’s
Mercedes paymefit.

Around 2008-2009, during the bankruptcy, Mark Cafrequently used money from
Dominion to pay his employees at the law office @andmake his Mercedes paymetits.
Mr. Cantu transferred the money from Dominion t® ¢gneral account and then used the money
for payroll and the Mercedes payments. The smscihif the transfers were not indicated on
Mr. Cantu’s Monthly Operating Reports. Mr. Cantu also failed to provide records of the
payments to George Stone, his accouritaribominion was not in bankruptcy, but the Cantus

listed their interest in Dominion on the Mar-Roxedules)’

L Trial Tr. 97 (day 1).

92 Trial Tr. 97 (day 1).

% Trial Tr. 97-103 (day 1).
% Trial Tr. 107-09 (day 1).
% Trial Tr. 108-09 (day 1).
% Trial Tr. 110 (day 1).

" Trial Tr. 112 (day 1).
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The Dominion transfers were suspicious and incigffitly documented. Mr. Cantu
attempted to explain, after being questioned orsgeeifics of the transfers:
So can | show you specifically where | was takingney from one
account and showing it and putting it in anothetcaait? No, |
can’'t. Can | show you that the monies that weceiked from the
Dominion Apartments were actually paid into my laffice and
Marc Cantu account and then were made payments—heade
payments from that account to payroll and to Meese®enz?
Yes, because those accounts are there. Thoseschiecthere.

So the answer to your question is can | show yegifipally. No.
Can | show you generally what | did? Y&s.

Although the transfers and Mr. Cantu’s failure toypde information about Dominion to
George Stone are troubling, Dominion was not inkbaptcy, and Mr. Cantu appears to have
used the money for reasonably legitimate expenséEse Court therefore finds insufficient
evidence that the Dominion transfers were improgersfers under § 727(a)(2)(B). However, as
discussed below, Mr. Cantu’s failure to keep sudfit records regarding Dominion warrants
denial of discharge.

C. Refusal to Comply with Lawful Court Orders

Mark Cantu is denied a discharge under § 727(a3)f@)¢€cause of his refusal to comply
with lawful court orders. Mr. Cantu refused to q@ynwith the following orders: (i) the Court’s
October 19, 2009 order in the Cor-Can adversarfipiting frivolous conduct; (ii) the Court’s
November 20, 2009 order in the Cantu bankruptcyhipitng further interference with the
administration of the bankruptcy cases; (iii) thenk Star cash collateral orders; and (iv) the
Court’s September 30, 2009 order to turn over namgt property.

To warrant denial of discharge, the Plaintiffs msisow that: (1) the Court issued an

order directed at the debtor; (2) the order wasftuhw3) the order was not one requiring a

% Trial Tr. 109 (day 1).
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response to a material question or to testify; @dhe debtor refused to obey the ordévells
426 B.R. at 608-09 (citinillman v. Green (In re Greeng35 B.R. 181, 183 (Bankr. D. Utah
2005)). The use of the word “refused” implies tha debtor’s lack of compliance must be
“willful and intentional.” Id. at 609. A bankruptcy court, in determining whetaedebtor has
“refused” to obey a court order, is given a greaaldf discretion. Yoppolo v. Walter (In re
Walter) 265 B.R. 753, 758 (Bankr. N.D. Ohio 2001). Aliigh this Court has substantial
discretion in this area, Mr. Cantu’s conduct wadblstant that the Court concludes that it would
be an abuse of discretion to determine that MrtChadnot willfully failed to comply with the
Court’s orders.
(1) Frivolous Conduct

At the time the Cantus filed bankruptcy, they owmed5% interest in Cor-Can, Inc. In
October 2009, after the Cantu bankruptcy had beenerted to chapter 7, the Court approved
the sale of the Cantus’ 45% interest to Tomas GotorMark Cantu had earlier filed suit against
Tomas Corona, and that suit was then removed toB#ekruptcy Court as an adversary
proceeding, No. 09-7014° The Court ruled on October 19, 2009 that the exérg proceeding
was frivolous and issued an order that no furthieolous conduct would be toleratédf. The
Court announced its findings in Mr. Cantu’s preggrand also announced that it had signed the
dismissal ordet®® The order was signed on October 19, 2009, awdstentered on October 21,

20009.

% Trial Tr. 147 (day 1).
190 Trjal Tr. 148 (day 1).
11p|s’ Ex. 61; Trial Tr. 148 (day 1).

192 Trjal Tr. 152 (day 1).
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On October 20, 2009, Mr. Cantu filed a notice & fiendens against the Cor-Can
property:®® At the time that he filed the notice of lis pendehe knew that the adversary was
dismissed as frivolous and that the dismissal onderd be enteretf

The Trustee filed a motion for sanctions againsttCand to compel withdrawal of the
notice of lis pendenS? At a hearing on October 29, 2009, in the presafcenited States
Marshals, the Court required Mr. Cantu to sign &udeent withdrawing the lis pendens,
informing him that he would be required either ignsthe withdrawal of the lis pendens or go to
jail. 1®

After the Court had threatened Mr. Cantu with failpersuade him to withdraw the lis
pendens, Mr. Cantu wrote a letter to Diane BarfdB6.*°” Mr. Cantu stated:
| write this letter to advise you and your clielmternational Bank
of Commerce, that I'm going to appeal Judge Isgorter and that
if your client, IBC, provides financing for Mr. Taas Corona’s
purchase, they may very well find themselves in asvslit
involving conspiracy charges against IBC for knaglynlending
money to Mr. Corona when they’re aware of the ongditigation.

This letter serves to put you and IBC on noticéhsa there will be
no questions about my feelings concerning this en4it

193 Trjal Tr. 149 (day 1).

194 Trial Tr. 157 (day 1). At trial, Mr. Cantu allegi¢hat, at the time he filed the notice of lis pems, he was not
aware of the dismissal order and its prohibitiorfrofolous conduct. However, the Court determirteaing the
trial that Mr. Cantu had been present at the hgasmOctober 19, 2009, when the Court announceihidgs and
signed the order. After the Court made this defteation, Mr. Cantu then admitted that he knew wherfiled the
notice of lis pendens that the Court had signedtbder dismissing the adversary. Trial Tr. 15%/(iin

1% No. 09-7011, Doc. No. 16.

1% Trjal Tr. 153 (day 1).

97 Trial Tr. 157-58.

198 Trjal Tr. 158 (day 1).
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Mr. Cantu thus attempted to interfere with the sdlestate property by threatening IBC with a
lawsuit. In November 2009, the Court awarded sanstagainst Mr. Cantu for this conddtt.
The Court vacated some of the sanctions, but nbtiem were ever paitt’

Mr. Cantu’s actions in filing the notice of lis meens and threatening IBC with suit
constituted a refusal to comply with the Court’'sndissal order. The order clearly prohibited
“[flurther frivolous conduct.” Mr. Cantu was awacé the order. However, he intentionally
filed the notice of lis pendens based on a suit bzl already been dismissed as frivolous.
Mr. Cantu should have been aware that this actias eecidedly the kind of frivolous conduct
prohibited by the Court’s order. His failure tongoly was knowing and willful.

Furthermore, Mr. Cantu’s conduct in sending thtetgo IBC was even more egregious.
After the Court’s threat of incarceration led tee ttvithdrawal of the lis pendens, Mr. Cantu
engaged in similar conduct—attempting to interfe@rth the sale of the property by threatening
suit. By the time he wrote the letter to IBC, Nantu was fully aware that further attempts to
interfere with the sale of Cor-Can would be regdrde contemptuous. He was fully aware that
the Court’s order prohibited frivolous conduct. Henetheless persisted in his efforts, and then
failed to pay the sanctions that had been ordeyethéd Court. The Court therefore finds that
Mark Cantu knowingly and willfully refused to conyplvith the Court’s dismissal order in the
Cor-Can adversary.

(i) Further Interference with the Sale of Estate Propety
On November 20, 2009, after Mr. Cantu’s conductcamnection with the Cor-Can

property, the Court ordered Mr. Cantu to stop fetemg with the administration of the

19p|s’ Ex. 64; Trial Tr. 161.
10 Trjal Tr. 165 (day 1).
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bankruptcy estat?? The Court found that Mr. Cantu had engaged indooh that
“unnecessarily multiplied the proceedings in thearji@ and Mar-Rox] Cases and therefore
unreasonably increased the Estate’s cost of adimahen. Cantu has also unreasonably
interfered with the Trustee’s proper administratajrthese converted Cases. The Court orders
Cantu to cease and desist from further similar aontf*? Cantu again refused to comply with
the Court’'s clear orders that he cease interfentfy the administration of the bankruptcy
cases®

On February 16, 2010, the Court authorized the sfitee Atrium** The Atrium is a
four-story office building that was owned by then@is. Mark Cantu had his law offices in the
Atrium.*°

After the Court authorized the sale of the Atriuvr, Cantu attempted to interfere with
the sale in a similar manner to his interferencéhthe Cor-Can sale. Mr. Cantu sent a letter to
Tony Villeda, the purchaser’s attorney, warningut©f an abundance of caution, | am notifying
you and your title company that this may have ramifons which may be at issu€® The

letter further noted, “Although a lis pendens hasbeen filed, this letter will serve as noticettha

Hlp|g’ Ex. 58.
112p|s’ Ex. 58; No. 08-70260, Doc. No. 1478.

3 The issue of Cantu’s refusal to comply with theu's cease-and-desist order, Pls’ Ex. 58, wasl toig consent.
This issue was not pleaded in the Second Amendedp@int, nor was it listed in the pre-trial statatheHowever,
the Plaintiffs introduced the order into evidencghaut objection. Trial Tr. 7 (day 1). The Plaffg then

guestioned Mark Cantu extensively on the ceasedastst order and his subsequent conduct, all withbjection

as to relevance. Trial Tr. 166-71. The testimoayld have been relevant only to a § 727(a)(4)@)se of action
for violating the cease-and-desist order. The @Gahtd an opportunity to present rebuttal evideacd,Mark had
ample opportunity to explain his actions duringedirexamination and cross-examination. The Cdetefore
concludes that Mark’s refusal to comply with thase-and-desist order was tried by consent.

14 pls’ Ex. 59.
M5 Trjal Tr. 166 (day 1).

18 Trjal Tr. 167 (day 1).
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they may be buying nothing for $2.7 [million] untesas | stated earlier, the title company is
willing to roll the dice on that amount of money}* Mr. Cantu also sent a courtesy copy to
Southern Title, the title company that was provigdine abstract for the title insuranc8.

Mr. Cantu’s violation of the cease-and-desist ord@s even more blatant than his
violation of the order prohibiting further frivolsuconduct. Mr. Cantu had already been
sanctioned for similar conduct in the Cor-Can asagr. He was specifically warned against
interference with the administration of the estatet he deliberately threatened the purchaser of
the Atrium and the title company with a lawsuitpagently in an attempt to prevent or delay the
closing. His conduct was unambiguously interfeeemcthe administration of the estate. The
Court therefore finds that Mark Cantu knowingly amtifully refused to comply with the lawful
cease-and-desist order.

(i)  Cash Collateral Orders

Prior to bankruptcy, the Cantus had taken out leatis Lone Star Bank (“Lone Star”) in
the amount of approximately $8 millidf? Pursuant to the loan agreement, Lone Star had a
security interest in several pieces of real propand any rents generated by the property. After
the Cantus filed for bankruptcy, they entered itwto agreed orders on the use of Lone Star’s
cash collateral.

The first agreed order on Lone Star's cash cobiéteras entered on June 13, 2068.

The authorization to use cash collateral endeduby1 2B, 2008'* Another agreed order was

" Trial Tr. 170 (day 1).

Y8 Trial Tr. 170 (day 1).

19 Trial Tr. 27 (day 1).

120No. 08-70261, Doc. No. 50.

121 No. 08-70261, Doc. No. 50, at 2.
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entered on September 3, 2088. The September 3, 2008 cash collateral ordersagization
ended on September 17, 2063.

The orders conditioned the Cantus’ use of Lone'sStarsh collateral, which included the
rents on the University Inn, some rental housed, ather propertie¥* The orders stated that
the Cantus had no right to collect or use any efrénts, profits, or other proceeds generated by
the properties except as provided in the cashteodlborder and in the loan documettts.

The cash collateral orders required the debtor®pgen debtor in possession (DIP)
accounts with Lone Star and to segregate and degdbeénts in the DIP accout® The debtors
were not allowed to use the rents at all after seeond order’'s authorization expired on
September 17, 2008’ The Cantus were not, at any time after the estftithe order, allowed to
remove cash rents directly from the hotel's drawAfter the authorization expired, they were
not allowed to use any cash rents, proceeds, ditro

Lone Star was authorized, pursuant to the cadhterl! order, to inspect the records at

the University Inn and the other propertté$Lone Star inspected records of the University Inn

'22No. 08-70261, Doc. No. 229.

1230ther cash collateral orders were entered in thetuCabankruptcy and in the Mar-Rox bankruptcy,licing

orders concerning the cash collateral of IBC, N&.70261, Doc. Nos. 139, No. 08-70260, Doc. No. Z2dmpass
Bank, No. 08-70260, Doc. No. 218; and Bayview L&amvicing, LLC, No. 08-70261, Doc. Nos. 60, 82, 1291

& 237, No. 08-70260, Doc. No. 638. The evidencedrial focused on the Cantus’ use of the cash tlé
associated with the University Inn, which was thbjsct of the Lone Star cash collateral orders.

124 SeeNo. 08-60261, Doc. Nos. 13 & 50.

125 No. 08-70261, Doc. No. 50, at 2; No. 08-70260, Dda. 229, at 2.

126 No. 08-70261, Doc. No. 50, at 2-3; No. 08-70260¢No. 229, at 2-3.

2" No. 08-70260, Doc. No. 229, at 2-3.

128 No. 08-70261, Doc. No. 50, at 4; No. 08-70260, Dda. 229, at 4-5.
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around July or August of 2008° Lone Star later obtained records from SeptemberQctober
of 2008+*°

Among the records were receipts showing that cashbeen taken out of the University
Inn, including $2,521.00 in September and abous@200 in Octobel*! The bank found that
the Cantus, particularly Roxanne Cantu, had bekingeaout cash from the hotel’'s petty cash
drawer*? Ms. Cantu periodically took out “usually from J$)0 to $500, sometimes morg>

The bank’s initial review of records did not showleortfall between the rents collected
and the rents deposited in the DIP accolifftsLone Star later found a shortfall of $200.00-
$300.00 on rental homeé¥ Lone Star did not begin to collect the rentstmnrental homes until
after the bank foreclosed on the properti8s.Lone Star later filed an administrative claim
against the Cantus, alleging that the Cantus had ents, profits, and proceeds belonging to the
bank for personal expens&. The bank’s claim was for $155,628.39. The Camius Lone

Star settled the claim in the spring of 2009, after foreclosure of the hotef The Cantus

agreed to pay the claim, although Lone Star’s falaillegations remained in disputé.

129 Trial Tr. 16 (day 1).

130 Trjal Tr. 18-19 (day 1).
131 Trjal Tr. 19, 32 (day 1).
132 Trjal Tr. 19, 32 (day 1).
133 Trial Tr. 32 (day 1).

134 Trial Tr. 22 (day 1).

135 Trial Tr. 23 (day 1).

138 Trjal Tr. 25 (day 1).

3" Trial Tr. 34-35.

%8 Trial Tr. 36-38.

139 Trial Tr. 38, 43 (day 1).
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The Court finds that Mark Cantu refused to compithwhe agreed orders regarding
Lone Star's cash collaterd® The cash collateral orders were lawful and did meguire a
response to a material question or to testify, tiedefore Mr. Cantu’s honcompliance warrants
denial of discharge if it was willful and intentialn

As discussed above, the Lone Star cash collavedsrs required the Cantus to set up
DIP accounts and to deposit all rents from the Ersity Inn, the rental homes, and the other
properties into the accounts. After the authoirator use of the cash collateral expired, the
Cantus were not allowed to use the rents from tmeveysity Inn. However, Mr. Cantu
continued to use petty cash from the University &md failed to deposit funds in the DIP
accounts.

Although the evidence showed that Ms. Cantu remiauere cash than Mr. Cantu from
the University Inn, Mr. Cantu also removed cash.r. Kantu admitted at trial that he had
removed “a hundred and fifty or $250” from the Usisity Inn’** Ms. Cantu testified that
Mr. Cantu regularly went to the University Inn atk out cashi?* According to Ms. Cantu,
Mr. Cantu took approximately $50 to $100 on eacbasion'*> The Cantus were unable to
produce exact records of the cash that had bedwnaiyn. The Cantus also failed to deposit at
least $200.00-$300.00 in rental income in the Di€vants each montff?

The cash collateral orders were lawful, and thelyndt require a response to a material

guestion or to testify. The orders were clear.. @ntu was not permitted to remoamy cash

140 No. 08-70261, Doc. No. 50; No. 08-70260, Doc. R29.
1 Trial Tr. 114 (day 1).
12 Trial Tr. 111 (day 2).
3 Trial Tr. 111 (day 2).

144 Trjal Tr. 23 (day 1).
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from the University Inn, not even in small amountde was also required to ensure that the
$200.00-$300.00 in rental income was depositetiériIP accounts. Mr. Cantu, as an attorney,
was aware of the significance of the cash collaterders**> His failure to comply with the
orders was willful and intentional, and the Countrefore denies his discharge under §
727(a)(7), for failure to comply with the cash eddral order entered in the Mar-Rox case, and
under 8§ 727(a)(6)(A), for failure to comply withetltash collateral order entered in the Cantus’
individual case.
(iv)  Order to Turn Over Non-Exempt Property

Mark Cantu also deliberately failed to comply witte Court’s order to turn over non-
exempt property?® The order, which was entered on September 309,2@Quired the Cantus
to turn over physical possession of all non-exepnpperty to the Trustee within five days of the
entry of the ordet?” Mr. Cantu did not turn over the property withivef days.

On October 13, the Trustee went to Mr. Cantu’s ¢dfice at the Atrium to take the non-
exempt property theré® The Trustee moved all the furniture out of thentDalaw office’s
space to an empty space across the'ffalHe then changed the locks on the space where the

furniture was storedf®

145 Trial Tr. 112-13 (day 1).

146 p|s’ Ex. 52; Trial Tr. 176 (day 1).
147p|s’ Ex. 52, at 1; Trial Tr. 176 (day 1).
148 Trjal Tr. 31 (day 2)

149 Trjal Tr. 31-32 (day 2).

130 Trial Tr. 31-32 (day 2).
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While the Trustee was moving the furniture, Mr. @awalked in and told the Trustee
that Judge Crane of the District Court had issuéehgporary restraining order on the maove.
The Trustee checked with Judge Crane and foundhattludge Crane had denied Mr. Cantu’s
application for a temporary restraining order.

The Trustee also had difficulty removing Mr. Castnon-exempt artwork from the walls
of the office. A security company (Art Line) wassponsible for the artwork’s securi{. The
artwork was secured by a special frame with amakystent>® Mr. Cantu had been ordered to
facilitate the turnover of the art by having Arinki disable the security systémi. However,
Mr. Cantu did not cooperate with the removal of ahsvork>°

Mr. Cantu’s failure to turn over the property and kubsequent efforts to prevent the
Trustee from taking the property were a delibeeate willful violation of the Court’s turnover
order. The failure to turn over the property, tweeks after the entry of the order, was not
inadvertent. Mr. Cantu’s application for a tempgreestraining order shows that he was aware
of the existence and requirements of the turnoveero Even after the application for a TRO
was denied, however, Mr. Cantu refused to comph whe turnover order. He lied about the
existence of a TRO, and he also failed to comply wpecific orders to facilitate the removal of
artwork. The turnover order was lawful, and Mr.n@es refusal to comply warrants denial of

discharge.

51 Trial Tr. 32 (day 2).

152 Trial Tr. 33 (day 2); Pls’ Ex. 56.
153 Trjal Tr. 33 (day 2).

14 pls’ Ex. 56.

15 Trial Tr. 34 (day 2).
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(V) Orders to Compel Production

The Plaintiffs also allege that Mr. Cantu refusea¢dmply with lawful orders to compel
production of financial documents and post-conwgrsiontingency fee contracts. The Cantus
were compelled to produce all records of living @exges>° In response, Mr. Cantu produced a
two-page list of checkS! The Cantus had numerous other records of théirgliexpenses,
including the Dominion check register, which watraduced at trial as the Plaintiffs’ Exhibit
391°% However, the Cantus never provided any Dominemords except a rent rdf®

As an attorney, Mr. Cantu was well aware that trdeorequired more than a two-page
list, and he could have obtained more extensiverdsc Mr. Cantu was responsible for the
Dominion transfers, and he should have known howatit@in the check register. Nevertheless,
the Court concludes that this issue—standing alomewd not justify the denial of Mr. Cantu’s
discharge.

The Court also finds that the Plaintiffs did nobye that Mr. Cantu failed to produce any
particular post-conversion contingency fee consradklthough it is unlikely that the Cantu law
office did not have any post-conversion contingefegycontracts, the Court does not deny Mark

Cantu’s discharge on the basis of such an assumptio

156 Trial Tr. 96 (day 1).
7 Trial Tr. 96 (day 1).
18 SeeTrial Tr. 98 (day 1).

19 Trjal Tr. 51 (day 2).
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(vi)  Order to Delineate Rental Space at the Atrium

In 2009, the Court ordered Mark Cantu to delineateal space at the Atriufi® At the
time, Mr. Cantu’s law office occupied approximatélglf of the fourth floor of the Atrium®*
The Court ordered Mr. Cantu to reduce his occupamoyly one third of the fourth flodf?

The Plaintiffs questioned Mr. Cantu about his caane with this order at trial, and Mr.
Cantu testified that he complied “[n]ot willinglput—or voluntarily, but I complied with what
he ordered® The Trustee testified that Mr. Cantu did not payt for the Atrium until October
2009, but he did not testify that Mr. Cantu faileddelineate office spacd&® The testimony
indicates that Mr. Cantu complied with the ordductantly and with some delay. However, the
Court finds that the Plaintiffs failed to prove ti\r. Cantu refused to comply with the order to
delineate office space. The issue of whether MintQ refused to comply with the order to pay
rent was neither pleaded nor listed on the prédtetement. Even assuming the issue was tried
by consent, the Court finds that the Plaintiffs dmt prove that Mr. Cantu’s failure to pay rent
until October 2009 was willful and intentional.

The Court therefore does not deny Mark Cantu’shdisge for failure to comply with the
order to delineate office space or for failure taduce post-conversion contingency fee
contracts. However, the Court denies Mark Cantlischarge under 8§ 727(a)(6)(A) and
8§ 727(a)(7) for his failure to comply with the CBan dismissal order, the cease-and-desist

order, the Lone Star cash collateral order, andtter to turn over non-exempt property.

180 Trial Tr. 166-67, 175 (day 1).
181 Trial Tr. 167 (day 1).

%2 Trjal Tr. 167, 175 (day 1).

183 Trjal Tr. 175-76 (day 1).

%4 Trjal Tr. 76 (day 2)
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D. Failure to Keep Records

The Cantus also failed to keep adequate recom$, tlaeir failure to keep records
prevented the Plaintiffs from ascertaining the @antinancial condition. The Plaintiffs allege
numerous failures to keep record3.The Court denies Mark Cantu’s discharge for hikife to
keep records of: (i) the Dominion transfers; ¢gsh withdrawals from La Vista; and (iii) the
Mar-Rox water damage cases and contingency feeegtse

To justify denial of discharge for failure to kegmequate financial records under
8§ 727(a)(3), a plaintiff must show that (1) the webfailed to keep and preserve financial
records; and (2) this failure prevented the pl#irftiom ascertaining the debtor’s financial
condition. Robertson v. Dennis (In re Denni§B0 F.3d 696, 703 (5th Cir. 2003). “A debtor’s
financial records need not contain ‘full detailutb'there should be written evidence’ of the
debtor’s financial condition.”ld. (quotingGoff v. Russell (In re Goff495 F.2d 199, 201 (5th

Cir. 1974)).

185 Most of the alleged conduct took place after tlamtGs filed their bankruptcy petition and beforeitttase was
converted to chapter 7. Although no party raidesissue, the Court considers whether post-petfadares to

maintain records warrant denial of discharge ugdé27(a)(3). The Court concludes that § 727(a3l8) applies to
a debtor-in-possession’s failure to keep finanmabrds. By its terms, 8§ 727(a)(3) applies to résdfrom which

the debtor’s financial condition” might be ascered. In § 727(a)(2), dealing with improper transfehe statute
uses the term “property of the debtor” when refeyro pre-petition transfers, and it uses “propeityhe estate”
when referring to post-petition transfers. The €oeads the distinction in § 727(a)(2) as ensutived subsection
(2)(2) applies to both pre-petition and post-patitconduct. Upon filing for bankruptcy, the delgoproperty

becomes property of the estate; therefore, diffelamguage is needed to denote the relevant agset@and post-
petition.

The language in subsection (a)(3), however, doesaguiire a similar clarification. Subsection @)@does not limit

its application to pre-petition conduct, and themté‘debtor’s financial condition” does not necedgaexclude
records relating to a debtor-in-possession’s firrmondition. Other courts have assumed that vehdabtor, post-
petition, has destroyed or failed to keep adequeterds, discharge should be denied under § 73§(a¥ g, In re
Krehl, 86 F.3d 737, 740-41, 744 (7th Cir. 1996) (affinmidenial of an individual debtor's discharge under
§ 727(a)(7) because he destroyed the records afbtodcorporation, of which he was an insider, whihat
corporation was in bankruptcyfiruse v. Yates (In re Yate)29 B.R. 675, 680-81 (Bankr. E.D. Mo. 2010)
(denying discharge where debtor failed to providecmate records of post-petition livestock sal@gndt v.
Carlson (In re Carlson)231 B.R. 640, 654-55 (Bankr. N.D. Ill. 1999) (glarg discharge where debtor failed to
keep, among other records, canceled checks froaelitor-in-possession account).
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Once the plaintiff has met the initial burden, tebtor must prove that the inadequacy of
the records is “justified under all the circumstas& 1d. (QuotingGrant v. Sadler (In re Sadler)
282 B.R. 254, 263 (Bankr. M.D. Fla. 2002)). Sonaetdrs the Court may consider in
determining whether the Cantus’ failure to prodwueeords was justified include: (1) their
education; (2) their sophistication and businegseagnce; and (3) any special circumstances
that may exist.Hill v. Jones (In re Jones327 B.R. 297, 305 (Bankr. S.D. Tex. 2005).

0] Dominion Transfers

Although the evidence regarding Mark Cantu’s useDofminion funds was not clear
enough to establish any improper transfers, thdeenme was abundant that Mr. Cantu failed to
keep adequate records of the transfers of funds ominion to the law office. At trial, Mr.
Cantu was questioned extensively regarding thetiB®minion funds to pay his employees and
to make payments on his Mercedes. Mr. Cantu’saggtlons were circuitous and vague, and
his failure to provide an explanation to Georgen8fchis accountant, is suspicious. When a
transaction appears to be unduly complex and théodéails to explain it, courts have found
that the debtor failed to keep adequate records:

The debtor presumably knows why what is usuallyrgoke matter
(either the purchase of a condominium or an intndfagift) has

taken on such a byzantine character. To the efftantthe debtor
can explain these events he has an obligationredorward and
do so—he cannot abuse the bankruptcy process ygadiing the
true nature of his affairs and then refusing tovite a credible
explanation.

First Fed. Life Ins. Co. v. Martin (In re Martin$98 F.2d 883, 888 (7th Cir. 1983).
Mr. Cantu’s use of the Dominion funds to make hisrbédes payment, with the funds

passing through the Cantu law office accounts, dracminently “byzantine character.” The

nature of the transactions was unclear on the Mpi@perating Reports. Mr. Cantu was in the
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best position to explain the nature of the transastat the time that they occurred, and he failed
to do so. Instead, he “abuse[d] the bankruptcyegse by obfuscating the true nature of his
affairs and then refusing to provide a crediblelaxgtion.” 1d. Mr. Cantu did not keep or
preserve records that would have enabled the Teuwste the other Plaintiffs to ascertain the
nature of these transactions. When the Cantus’ was converted to a case under chapter 7, the
only Dominion document the Trustee received wasnanoll list®°

Because of the inadequacy of the records regarti@gdominion transfers, the Court
cannot determine where the money came from andthewnoney was used. This information
was essential to ascertaining Mark Cantu’s findnooadition. However, Mr. Cantu failed to
keep adequate records of the Dominion transfers.amexperienced attorney and businessman,
he was not justified in doing so. The Court dewmiissharge under § 727(a)(3).

(i) Cash Withdrawals from the University Inn and La Vista

Mark Cantu also failed to keep adequate recordssofise of other cash from the estate.
Mr. Cantu regularly removed cash from both the @rsity Inn and La Vista. Although he
testified that he and Ms. Cantu kept receipts atUhiversity Inn for all the withdrawn cad¥{,
they never turned over these receipts to the Teusidey provided no evidence at trial that such
receipts had ever existed, and no evidence thatwakdrawal records were kept and preserved.
Instead, the Cantus’ testimony was inconsistentedain, and vague. Neither Mr. Cantu nor
Ms. Cantu seemed to know whether and in what ftvenrécords had been preserved. The Court

concludes that the Cantus did not keep adequated®of cash withdrawals, and if they did

keep such records, they failed to preserve theadsco

1% Trjal Tr. 51 (day 2).

%7 Trial Tr. 204 (day 1).
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Mark Cantu initially testified at trial that the hersity Inn records had been handed over
to Lone Star during the foreclosure of the property

[Mr. Lumber] Mr. Cantu, before we broke for lunch we
were talking a little bit about the University Ipetty cash.

Do you recall that?
[Mark Cantu] Yes.
[Mr. Lumber] But | think your testimony was that
whenever you took money from the University Inn ydways got
a receipt. True?
[Mark Cantu] True.
[Mr. Lumber] Okay. We asked you in a request for
production in this case for all records reflectitige date and
amount of all cash and cash equivalents taken hy fygam the

University Inn Motel while you were under Chaptér 1

What was your answer?

[Mark Cantu] “None at this time.”

[Mr. Lumber] And there is no supplemental answer when
receipts of cash taken from University Inn werergueduced. Is
that true?

[Mark Cantu] Well, because my trustee had already gotten

and the bank had already taken everything and hlaeytaken all
the records. | didn't have any at that time, arabmtinue not—I
don’t have any at this time; just the ones that gibproduced®®
Later, the Court questioned Mr. Cantu to deteartiow the withdrawals of cash from

the University Inn could have been ascertained ftoenMORSs'®® The Court asked, “But if—

and, then, since these were done by an accounthotsays he never got those receipts, how

18 Trjal Tr. 116-17 (day 1).

19 Trjal Tr. 199-204 (day 1).
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could it be reported here?® In response, Mr. Cantu was unable to explain haywone would
have been able to determine how much money hadveigesdrawn:

[The Court] So, | guess, then, how do | tell that it was
reported to the CPA? Because he said he didnthese.

[Mark Cantu] Well, he never saw the cash—the cash
receipts.

[The Court] But you're saying it hit the general ledger of
some sort? It hit the QuickBooks?

[Mark Cantu] It hit the general ledger, and then—and then
we took it out from the general ledger. In otheres—

[The Court] So you're saying it's on the QuickBooks.
[Mark Cantu] It should be on the QuickBooks.

[The Court] Okay. Are they here? Do we have the
QuickBooks?

[Mark Cantu] | don’'t know if the hotel had QuickBooks,

your Honor. | think the QuickBooks were just foetlaw office.

[The Court] Well, then, if it wasn’'t on the QuickBooks,
what was it on? It had to be on something givethéoaccountant
or he’s never going to find it, right? So what vsgiven to show
that $2,5007?

[Mark Cantu] My check registers and my deposit.

[The Court] It wouldn’t be on a check register because it
was cash.

[Mark Cantu] oh!"

0 Trjal Tr. 204 (day 1).

1 Trjal Tr. 204-05 (day 1).

46172



Case 09-07018 Document 77 Filed in TXSB on 02/17/11 Page 47 of 72

Mr. Cantu’s answers make it clear that he did nuvk how any records of the cash
withdrawals were being kept. The cash withdrawadse not recorded on the check register, and
he was unaware of whether the hotel's transacti@re reported anywhere else:

[Mark Cantu] . ... So, [the hotel] was making anywhere

from like $1,200 to as much as $1,500 per day.t Wes always
reported. Now, in the—

[The Court] Reported on what and to whom?

[Mark Cantu] To George Stone.

[The Court] In what—on the check register?

[Mark Cantu] On the check register and on the

QuickBooks, if we had QuickBooks. | really dontidw if we had
QuickBooks or not.

[...]

[The Court] Who'’s going to know that?

[Mark Cantu] My wife. | was in charge of the law office.
[The Court] Okay.

[Mark Cantu] She was in charge of the hotels and

everything else. So, she was the one that wasngwrher and
Rick Gill and Sandy were the ones that were runningSo, if
there was QuickBooks—and I'm sure—I'm almost surat there
was, your Honor, but | don’t want to say here ttigre was or
there wasn't. All—

[The Court] Do the QuickBooks records still exist? Did
you all keep them?

[Mark Cantu] The—I don’t know, your Honor. | think we
did. 1 don’t—I'm not sure. | don't know if theyidl or didnt*"2

2 Trjal Tr. 206-07 (day 1).
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Ms. Cantu testified on the second day of the taall she, like Mr. Cantu, could not
provide a satisfactory or convincing account of ie¢el’s records. She did not know what had
happened to any receipts of cash withdrawals:

[Mr. Lumber] Do you know how much money you took in
cash from the University Motel?

[Roxanne Cantu] Whatever is indicated. It was always—they
always got a receipt. | always signed out for wigait.

[Mr. Lumber] Okay. Do you have copies of any of the
receipts that you signed out for what you got?

[Roxanne Cantu]  No.

[Mr. Lumber] Do you know where the receipts are for
what you got?

[Roxanne Cantu] Nol"

She later admitted that she did not know whereaehbeipt book was:

[Mr. Lumber] Now, there was a receipt book at the
University Inn into which all disbursements wereb® recorded,
true?

[Roxanne Cantu]  True.
[Mr. Lumber] Do you know where that receipt book is?
[Roxanne Cantu]  No.

[Mr. Lumber] Do you know if it's ever been provided to
any of the creditors in bankruptcy?

[Roxanne Cantu]  No, | don’t know.

[Mr. Lumber] Do you know if it was ever provided to Mr.
Schmidt?

[Roxanne Cantu]  No.

13 Trjal Tr. 109 (day 2).
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[Mr. Lumber] But there was a receipt book that you all
would fill out when you would take money?

[Roxanne Cantu]  As far as | know, ye§’

The University Inn generated approximately $38,0000er month”> It was a fairly
complex business. After July 2008, the rents, ifmoaind proceeds of the business were the
subject of cash collateral orders. Detailed resaflcash withdrawals were necessary not only
for effective business management, but also forpdiamce with the cash collateral orders.

Yet the Cantus, if they ever kept records of castindrawals, did not preserve the
records. By the time of the trial, neither Mr. @amor Ms. Cantu knew where the University
Inn records were. Mr. Cantu testified that LonarSiad taken the record® Ms. Cantu,
however, did not mention that Lone Star took tleords, testifying simply that she did not know
where the receipt book waS. Even if Lone Star took control of University Imacords, the
Cantus were still required to account for how thag used the cash collateral at the hotel before
the foreclosure. Therefore, they should have pvese their own records of the cash
withdrawals. They did not preserve the recordsl #ue Trustee never received a copy of the
University Inn records. The Trustee stated, “I got records. Nothing with regard to the

University Inn. It was foreclosed prior to the gersion . . . . and | got nothing’™

Y74 Trial Tr. 113 (day 2).
175 Trial Tr. 206 (day 1).
8 Trjal Tr. 116 (day 1).
Y7 Trial Tr. 113 (day 2).

8 Trjal Tr. 51 (day 2).

49 /72



Case 09-07018 Document 77 Filed in TXSB on 02/17/11 Page 50 of 72

Mr. Cantu similarly failed to keep and preserveords of cash withdrawals from La
Vista. Mr. Cantu admitted that he took cash fromMista’’® Mr. Cantu said that he was given
receipts every time he took money from La ViSfh.He testified that the Trustee took all the
receipts and books relating to La Vista after thentGs’ case was converted to chapté?'7.
After the conversion, Mr. Cantu did not keep anyhef receiptd® Despite Mr. Cantu’s account
that the Trustee received all the La Vista books racords, the Trustee testified that he received
nothing but a rent roll lis?® The Court finds the Trustee’s testimony on th&ie to be credible
and finds that the Cantus’ testimony is not cresibl

The Cantus’ failure to keep records of the casthdvawn from La Vista and the
University Inn prevented the Plaintiffs from aseg@ring the true state of the Cantus’ financial
affairs. As discussed above, the Court found firgaht evidence that the cash transfers from
La Vista and the University Inn were improper tfens. However, the lack of evidence was
largely due to the incomplete records of the wighr cash. The Cantus cannot escape denial of
discharge under § 727(a)(2)(B) by failing to keep @reserve records of potentially improper
conduct. The testimony was clear that the with@étaa¥ cash had been extensive, and the lack
of records prevented both the Plaintiffs and ther€wom determining the full extent.

The Cantus did not provide a reasonable justificatior their failure to keep and

preserve records of their cash withdrawals. That@aare educated, experienced business

Y9 Trial Tr. 120 (day 1).
80 Trial Tr. 120 (day 1).
81 Trial Tr. 121 (day 1).
82 Trial Tr. 122 (day 1).

183 Trjal Tr. 51 (day 2).
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people, and Mr. Cantu is a practicing attorney.thBeere capable of keeping and preserving
records of cash withdrawals. Their failure to doass not justified.

Mark Cantu is denied his individual discharge foe tfailure to keep records of cash
withdrawals from La Vista. Both Ms. Cantu and Mantu had a duty to keep and preserve
records at the University Inn and La Vista. If Mrantu’s failure to keep University Inn or La
Vista records was based on a justifiable relianceMis. Cantu to keep the records, then Mr.
Cantu would not lose his discharge for that palaictailure. Cox v. Lansdowne (In re C3»04
F.2d 1399, 1403 (9th Cir. 1990) (“We hold that wlzemarried couple shares a duty to maintain
records under 8§ 727(a)(3), the bankruptcy courtukhmot refuse to consider one spouse’s
reliance on the other in determining whether aufailto keep records was justified under all the
circumstances of the case.”).

To determine whether reliance on one’s spousessfigd, the court should consider,
among other relevant factors, (1) the debtor’slligence and educational background; (2) his
experience in business matters; (3) the extentiointvolvement in the businesses for which
discharge is sought; (4) his reliance on his sptaugeep records, including what, if anything, he
saw or was told that indicated his spouse was kegepcords; (5) the nature of the marital
relationship; and (6) any recordkeeping or inquingies imposed upon the debtor by state law.
Id. at 1404 n.5.

Mr. Cantu is an experienced, intelligent attorneflowever, Ms. Cantu is also an
extremely capable businesswoman. She was moren&gpe than Mr. Cantu for running the

University Inn and other businesses, and Mr. Cagstified that he believed his wife had
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maintained the records at the hdf8l. The Court therefore finds that Mr. Cantu’s retiaron
Ms. Cantu to keep records of at the Universitywas justified.

Mr. Cantu was, however, responsible for the caghdsawals from La Vista, and he did
not testify that he had relied on Ms. Cantu to reamthe La Vista records. The Court therefore
finds that, regardless of whether such relianceldvbave been justified, Mr. Cantu did not rely
on Ms. Cantu to maintain the La Vista records.

The unjustified failure to keep records of cashhdiawals from La Vista prevented the
Plaintiffs from ascertaining the Cantus’ financzandition. The Court denies discharge under
8§ 727(a)(3).

(i)  Mar-Rox Water Damage Cases and Contingency Fee Intests

Mr. Cantu failed to keep and preserve adequatedsad the Cantus’ interest in the Mar-
Rox water damage cases and the Cantu law officéésast in the contingency fees from the
Abigail Moreno Case and the Summit Sports Club .cdde Cantu failed to schedule the water
damage cases and the contingency fee interestis attiedules®® He did not disclose either
the water damage cases or the contingency feegtseto the Trustee. The Trustee did not find
out about the cases until Mark Gravely, Mr. Cantaigyer, contacted hirt®

Mr. Cantu testified that he failed to list or deet the water damage cases because he
thought the cases had settf8t. He said that he failed to disclose the Abigail rbtm case

because “we didn’t get any money® In fact, contrary to Mr. Cantu’s testimony, thetae did

184 Trial Tr. 206-07 (day 1).

'8 Trial Tr. 141-46 (day 1).

188 Trial Tr. 141, 146-47 (day 1).
¥7 Trial Tr. 189 (day 1).

188 Trial Tr. 221-22 (day 1).
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receive a $6,600.00 referral fee in the Abigail Btoy case®®* He did not provide an
explanation for why he failed to schedule the Sun8pirts Club case.

Although the Court does not find Mr. Cantu’s tesiimg particularly credible, his pattern
of excuses that he “forgot” or had inaccurate kremlgke of the outcome of the cases is evidence
that he failed to keep adequate records of thescabk. Cantu provided a stack of contingency
fee contracts to the Trustee, but Mr. Cantu’s stc&ontracts did not include any information
about the Abigail Moreno Case or the Summits Sp6itd casé®™ The omission of the two
cases from the information provided to the Trusseevidence that Mr. Cantu had insufficient
records of the cases. Mr. Cantu’s failure to kessords of the contingency fee cases is further
evidenced by his failure to include them on adistases of significant value in his portfolid.

The cases produced around $55,000.00 for the GamtuMar-Rox bankruptcy estates.
The Abigail Moreno and Summit Sports Club caseslted in $25,100.00 in referral fees for the
Cantu estate. The water damage cases netted apptely $30,000.00 for the Mar-Rox estate.
Mr. Cantu’s failure to keep and preserve adequaterds of the water damage cases and the
contingency fee interests therefore prevented tamtitfs from ascertaining the Cantus’ true
financial condition.

As an attorney, Mr. Cantu was well aware of thedrnieekeep accurate records of his law
offices’ receivables. He was also aware of thedneekeep records of the Mar-Rox estate’s
interests in the water damage cases. The faitludeeép and preserve such records was not

justified, and the Court denies Mark Cantu’s disgkaunder § 727(a)(3) and 8 727(a)(7).

189 Trjal Tr. 56 (day 2)
10 Trjal Tr. 52 (day 2)

¥1p|s’ Ex. 74; Trial Tr. 145-46 (day 1).
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(iv)  Other Alleged Failures to Keep and Preserve Records
The evidence is unclear as to whether the Canilexifeto keep and preserve adequate
records of their jewelry sales. As discussed aptihveeCantus sold $134,575.00 in jewelry in the
two years preceding bankruptcy. The evidence atdg that the Cantus may have kept some
type of records, and they also knew that the indrom was readily available from the jewelers:

[Mr. Kasofsky] In regards to your jewelry sales
consignments, what kind of records did you keephait?

[Mark Cantu] Regency Jewelers and [Shannon] were the
ones that got those—the records, that had the decor believe
that they subpoenaed them. And my wife providadesoecords,
and | provided them to the trust&8.

Debtors are not required under § 727(a)(3) to keeprds in full detail. The jewelry
sales were not complex business transactions, ldCantus apparently knew how to obtain
more detailed information. Mr. Cantu did not dis# the sales, and thus loses his discharge
because of false oaths and withholding informatrom the Trustee. However, the Court finds
that there is insufficient evidence that the Carfduled to keep and preserve adequate records of
the sales and that such failure prevented the t#faifrom ascertaining the Cantus’ financial
condition. The evidence is similarly unclear retyag the Cantus’ art consignments and their
gifts of art.

Finally, the Plaintiffs allege that Mr. Cantu falléo keep or preserve adequate records of
the Shah settlement. The Court finds that Mr. C&efpt adequate records of the settlement, but

he failed to provide those records voluntarily e Court and to the Trustee. He improperly

concealed the settlement, but he did not fail &pkadequate records.

192 Trjal Tr. 209-10 (day 1)
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The Court denies Mark Cantu’s discharge for hikifaito keep records of the Dominion
transfers, his use of cash from La Vista, and trgingency fee and water damage cases, but not
for failure to keep records of the finances at tbeiversity Inn the jewelry sales, art
consignments, or the Shah settlement.

E. Withholding Information from the Trustee

Finally, the Plaintiffs allege that the Cantus wdobe denied discharge because they
knowingly and fraudulently withheld records fronethirustee. Under § 727(a)(4)(D), discharge
should be denied when the debtor “knowingly andidtdently, in or in connection with the
case . . . withheld from an officer of the estatgtied to possession under this title, any recdrde
information, including books, documents, records] papers, relating to the debtor’'s property
or financial affairs.” “All books and records whiare material to an understanding of a debtor’s
financial condition and transactions are within ftepe of § 727(a)(4)(D).'In re Robson154
B.R. 536, 540 (Bankr. E.D. Ark. 1993) (citiyortman v. Ridley (In re Ridleyl15 B.R. 737
(Bankr. D. Mass. 1990)).

The Cantus were required to cooperate with the tdeus “A debtor is under an
affirmative duty to assist the Trustee in assengpbtgcords. The Trustee is not required to play
detective and does not have the resources to tioNorton v. Dreyer (In re Dreyer)127 B.R.
587, 595 (Bankr. N.D. Tex. 1991). The Plaintifisegtioned Mark Cantu regarding his role in
providing the relevant documents to the Trusteer. ®antu was actively involved in the
production of the Cantus’ and the Mar-Rox recdfdsMoreover, as an experienced attorney,
Mr. Cantu was particularly capable of comprehendirgimportance of adequate production of

records. The Court therefore concludes that, & d@ktent the Cantus withheld records, Mr.

193 Trjal Tr. 95-96 (day 1).

55/72



Case 09-07018 Document 77 Filed in TXSB on 02/17/11 Page 56 of 72

Cantu is individually responsible. The Plaintiffsoved that Mr. Cantu knowingly and
fraudulently withheld material records of (i) thewjelry sales and art consignments; (ii) the
contingency fee interests; (iii) the Dominion triamns; (iv) the finances of the University Inn and
La Vista; and (v) the Cantus’ bank statements d@hdrdinancial records.
(1) Jewelry Sales and Art Consignments

Mark Cantu withheld records of the jewelry salesl art consignments. As discussed
above, Mr. Cantu had some records of the jeweltgss¥ He knew how to obtain the
information from the jewelry stores and the galleiyowever, he never provided the Trustee a
list of the jewelry or artwork that he had soldepvafter the Court compelled the Cantus to
identify and list all jewelry, collectibles, andvaprk they had sold®

The Plaintiffs, including the Trustee, did not findt about the specifics of the Regency,
Shannon, and Nuevo Santander sales until they Uiggbenaed records from the jewelry stores
and the gallery®® The art and jewelry sales involved tens of thadsaof dollars, and the
records were material to an understanding of thetu3afinancial condition and transactions.
Mr. Cantu fraudulently omitted the jewelry salesnfr his Statement, and then he intentionally
withheld documents concerning the art and jewedtgsseven after the records were compelled.
The Court finds that Mark Cantu knowingly and fralshtly withheld documents about the art

and jewelry sales from the Trustee.

194 Trial Tr. 209-10 (day 1)
19 p|s’ Ex. 48; Trial Tr. 75 (day 2).

1% Trjal Tr. 134, 208-09 (day 1).
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(i) Contingency Fee Interests

Mark Cantu failed to provide records of his lawicdfs contingency fee interests in the
Abigail Moreno and Summit Sports Club ca&¥s.Failure to disclose contingency fee cases
warrants denial of discharge under 8§ 727(a)(4)(ppez v. Vehicle Removal Corp. (In re
Lopez) 111 F. App’x 725 (5th Cir. 2004) (affirming thardkruptcy court’s denial of discharge
under § 727(a)(4)(D) for “failing to list settlemerand payments on contingency fee cases after
he became aware that the money received was pre diankruptcy estate”).

Although Mr. Cantu gave the Trustee a stack of ingency fee contracts: Mr. Cantu
did not give the Trustee any information about ¢hego cases. Mark Gravely, the attorney for
the Summit Sports Club case, contacted the Trustee.

Mr. Cantu asserted that Gravely contacted the &eustiter Mr. Cantu gave him the
Trustee’s contact informatiorl? As discussed above, even if this assertion is, thdr. Cantu
failed in his duty to provide information about thases to the Trustee. The Trustee was not
required to piece together information about that@sl assets, and Mr. Cantu was obligated to
provide additional information.

Mr. Cantu knew or should have known about the edEyr at the time the case was
converted. The Court finds that, in the contextof Cantu’s numerous omissions, his failure to
provide information about the cases upon conversias fraudulent. The withholding of

information about the contingency fee interests kvasving, fraudulent, and material.

197 The Court has already found that Mark Cantu faitetteep adequate records of these cases. THisgimoes
not conflict with the conclusion that he faileddmvide whatever records he did have to the Trustee

198 Trjal Tr. 52 (day 2).

199 Trjal Tr. 146-47 (day 1).
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(i)  Dominion Transfers

Mark Cantu used the checking account of the Damnirpartments to pay numerous
personal expenses while he was in bankrufiftyThe transactions between Dominion and the
Cantu law office were complex, numerous, and maltéoi the Cantus’ bankruptcy. Mr. Cantu
failed to provide any records of these transactiorthie Trusteé” The Trustee received only a
rent roll from Dominiort%?

Mr. Cantu knew that Dominion money had been usegayp thousands of dollars in
living expenses, including Mercedes payments oflH#60 each?® the Cantus’ home
mortgage’>* and their children’s school tuitici> More detailed records of the payments were
available?® Mr. Cantu knowingly failed to provide these retsr

Moreover, after being ordered to provide recordsalbfthe Cantus’ “cash payments,
checks, payments made for your benefit includingg expenses such as utility bills, grocery
bills, credit card payments, mortgage paymentstadscfees, insurance premiums and car
payments,” Mr. Cantu produced only a two-pagedisthecks’®” This request for production

required far more than an account of personal esggempaid from the Dominion account; it

required complete records of the Cantus’ livingenges. However, Mr. Cantu providiess

200 Trig| Tr. 98-102 (day 1).

21 Trigl Tr. 51 (day 2).

292 Trjal Tr. 51 (day 2).

23 Trjal Tr. 104 (day 1).

204 Trial Tr. 99 (day 1).

25 Trial Tr. 100-01 (day 1).

2% g5eePls’ Ex. 39 (check register for Dominion).

27 Trial Tr. 96 (day 1).
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He did not produce the Dominion check register,clvhivas admitted as Plaintiffs’ Exhibit 39
and would have been available to Mr. Cantu. lpoase to a direct request, Mr. Cantu failed to
turn over the Dominion check register. The Cound$ that Mr. Cantu knowingly and
fraudulently withheld the Dominion records.

(iv)  University Inn and La Vista

As discussed above, the Court finds that the Cdnilex] to keep and preserve financial
records, including records of cash withdrawalghatUniversity Inn and La Vista. In addition to
their failure to keep and preserve adequate rectrd<Court finds that they failed to provide the
records they had to the Trustee.

Although the Cantus did not keep and preserve adegecords of cash withdrawals,
they did have some records at the University’finMr. Cantu testified that he got receipts for
his cash withdrawals from La Vist® Ms. Cantu testified that she believed the hotadu
Quicken as its accounting softw&f&.

Even after Lone Star foreclosed on the Universiip, Ithe University Inn records
remained relevant and material to the bankruptejowever, the Cantus never provided any
documents from the University Inn to the TrustEeFrom La Vista, the Trustee received only a
rent roll list?*? Records from the University Inn and La Vista weraterial to their bankruptcy.
The Cantus were affirmatively obligated to provaley records they had to the Trustee. The

evidence shows that they had some documents, eyt glovided virtually nothing to the

28 geeTrial Tr. 19, 32, 204 (day 1), Trial Tr. 126 (d2y
29 Trjal Tr. 120 (day 1).

Z9Trial Tr. 126 (day 2).

21 Trial Tr. 51 (day 2)

#2Trial Tr. 51 (day 2)

59/72



Case 09-07018 Document 77 Filed in TXSB on 02/17/11 Page 60 of 72

Trustee. Mr. Cantu was aware that records fromuthiwersity Inn and La Vista were material
to the Cantus’ financial condition, and he intenéithy withheld them. The Court finds that he
knowingly and fraudulently withheld the records.

(v) Bank Statements and Other Financial Records

As discussed above, the Cantus failed to produamuede records of their living
expenses. In response to a compelled requestddugtion of all records pertaining to living
expenses, Mr. Cantu produced only a two-page fishecks?*®* He did not produce other bank
records or financial records that would have erclthe Trustee to ascertain what had actually
been spent on living expenses.

Furthermore, Mr. Cantu failed to produce bank statats for all of the bank accounts he
listed on his schedulés! The bank accounts and more detailed recordsenfCémtus’ living
expenses were material to the Cantu’s bankrupthg. Court finds that Mark Cantu knew the
order required a more substantial production, andleo knew that he was required to provide
bank statements for all his scheduled accountsfradelulently and intentionally withheld these
records. Mr. Cantu therefore is denied a dischargger 8 727(a)(7), for withholding Mar-Rox
records, and under § 727(a)(4)(D), for withholdihg Cantus’ records.

Roxanne Cantu’s Discharge

Roxanne Cantu was not involved in many of the astithat warrant denial of Mark
Cantu’s discharge. For example, Ms. Cantu tedtifieedibly that she did not know anything
about the improper transfer to Baldemar Perez.rell®eno evidence that she was aware of the

unscheduled contingency fee cases or the Mar-Rderwiamage cases. She did not participate

23 Trial Tr. 96 (day 1)

24 Trial Tr. 35-37 (day 2).
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in Mr. Cantu’s willful violations of court ordersiconnection with the Cor-Can adversary and
the sale of the Atrium.

However, Ms. Cantu: (i) participated in the impeo use of University Inn funds in
violation of the cash collateral order; (ii) ma@dsk oaths in both the Cantu’s individual case and
in the Mar-Rox case; (iii) participated in the ceabment of the bronze horses; and (iv) failed to
keep adequate records at the University Inn. TbariCtherefore denies Roxanne Cantu’s
discharge.

A. Refusal to Comply with Lawful Court Orders

The Plaintiffs proved that Roxanne Cantu refusedamply with the provisions of the
Lone Star cash collateral ordéfs. Violation of the lawful cash collateral order wants loss of
discharge if Ms. Cantu’s noncompliance was willad intentional.

Ms. Cantu had at least constructive knowledgeheflione Star cash collateral orders.
The docket reflects that the orders were sent to@ésitu’'s counsel. She is charged with her
lawyer’'s knowledge. IWalter, the court found that a debtor had constructivevkadge of a
turnover order when she received the order at théreas and nothing prevented her from seeing
it. 265 B.R. at 760. The basis for Ms. Cantu’'sstauctive knowledge is even stronger. Ms.
Cantu helped run the University IAH. She was responsible for ensuring that the caltel
orders, as they pertained to the rents collectédeatniversity Inn, were complied with. She is
an educated woman, capable of reading and unddistathe orderé’’ The Cantus presented

no evidence that Ms. Cantu was prevented from gethie@ orders. The Court finds that Ms.

215 No. 08-70261, Doc. No. 50; No. 08-70260, Doc. R29.
28 Trial Tr. 99 (day 2).
27 gegTrial Tr. 98 (day 2).

61/72



Case 09-07018 Document 77 Filed in TXSB on 02/17/11 Page 62 of 72

Cantu knew, or should have known, that the faitordeposit all University Inn rents in the DIP
accounts violated the cash collateral orders.

However, Ms. Cantu continued to remove cash froendrawer at the University Inn,
directly violating the orders’ clear provisions tladl rents were to be segregated and deposited in
the DIP accourt® Moreover, because the second order’s authorizaticuse cash collateral
expired on September 17, 2008, Ms. Cantu was ntitoemed to use the rents, profits, or
proceeds from the hotel for any purpose.

Ms. Cantu testified that she used the cash to nirageovements to the hot&l? The
Court finds this explanation plausible, and the €adoes not find that she improperly
transferred or concealed estate funds under 8 X2J(®). But even the legitimate use of estate
funds was prohibited by the cash collateral ordamsl, Ms. Cantu was aware or should have been
aware of the prohibition. She nonetheless perbisteusing Lone Star’s cash collateral, and
there is no evidence that the rents were ever gatge. Finally, Ms. Cantu also failed to deposit
the $200.00-$300.00 in rental home income in thé &tcounts each mortff. As the manager
of the Cantus’ businesses, Ms. Cantu is at leasalggresponsible for the violation of the
orders.

The Court finds that Ms. Cantu’s continued use afié Star’'s cash collateral and failure
to deposit income from the rental homes were wildind intentional violations of the Court’s
lawful cash collateral order. Roxanne Cantu tleeeefs denied a discharge under 8 727(a)(7)

and § 727(a)(6)(A).

Z8Trial Tr. 110, 112 (day 2).
29 Trial Tr. 112 (day 2).

220 Trigl Tr. 23 (day 1).
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B. False Oaths

Roxanne Cantu is also denied a discharge becaesmatie false oaths. Although there
was insufficient evidence of Ms. Cantu’s knowledgel fraudulent intent with respect to many
of Mr. Cantu’s false oaths, the Court finds that. M&antu made false oaths about: (i) the
Cantus’ use of the cash from the estates; anth@ipre-petition jewelry sales.

) Monthly Operating Reports

Ms. Cantu made false oaths on the Monthly Operd®egorts about the use of the cash.
This issue was tried by consent. The Plaintiftsouced the MORs signed by Roxanne Cantu
into evidence, and the Cantus did not obféttMoreover, they did not object to the Plaintiffs’
questions to Ms. Cantu regarding whether she hgedi the MORS? Plaintiffs’ questions
were clearly and specifically related to the issfievhether Ms. Cantu had knowingly made a
false statement on the MORs that all funds weredgodeposited in the DIP accounts:

[Mr. Lumber] Here’s another [MOR]—here’s one—here’s
another one for June. It's signed by you, true?

[Roxanne Cantu]  True.

[Mr. Lumber] It asks if all money is being deposited into
DIP bank accounts and it's marked “yes,” true?

[Roxanne Cantu]  True.

[Mr. Lumber] Do you know whether all money was really
being deposited into all the DIP bank accounts?

[Roxanne Cantu] | don’t know???

221 Trjal Tr. 6-7 (day 1).SeeTrial Tr. 101 (day 2) (identifying Pls’ Ex. 1 as MOR); Trial Tr. 103 (day 2)
(identifying PIs’ Ex. 12 as an MOR); Trial Tr. 1Qday 2) (identifying PIs’ Exs. 26 & 27 as MORS).

222E g, Trial Tr. 106-07, 114-18 (day 2).
22 Trial Tr. 115 (day 2)see alsdrrial Tr. 116-18 (day 2) (showing similar quessaegarding other MORS).
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At no point did the Cantus object to the relevantdahe Plaintiffs’ questions regarding the
MORs and Ms. Cantu’s knowledge of the statementshenMORs. The Cantus had a fair
opportunity to defend against the evidence that®situ made false oaths on the MORSs.

Ms. Cantu signed the May and June MORs for bothGaetus’ individual bankruptcy
case and for the Mar-Rox ca&$8. A question on the MORSs asks if all money is baiegosited
in the DIP bank accounts, and it was marked “yeshe testified at trial that she did not know if
that answer was true or not. Testimony indicatemlyever, that she knew money was being
removed from the bankruptcy estates, both by Heasel by Mark Cantu.

The removed funds were not reflected on the MORscountant George Stone prepared
the Cantus’ MOR$? Stone testified that any cash that was not degbsito the DIP bank
accounts was not reflected on the MG&s.Stone noted, “I did my work based upon the bank
statements and copies of checks. . . . And forgherd, | was never informed about cash being
taken.?’ Although the Court accepts Ms. Cantu’s explamatimt she was using the cash for a
legitimate purpose, she was not authorized undecésh collateral orders to use the money at
all.

This absence of authorization compounds the saresssof Ms. Cantu’s failure to make
the required disclosures of the use of the cashhandalsely stating (on the MORS) that all of

the revenues were being deposited into the DIP bao&unts.

224 No. 08-70261, Doc. Nos. 115, 117 & 119; No. 086M2Doc. Nos. 186, 187 & 196eeTrial Tr. 115-16
(day 2).

22 Trial Tr. 48-49 (day 1).
228 Trial Tr. 49-50 (day 1).

227 Trial Tr. 50 (day 1).
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Ms. Cantu knowingly misstated on the MORs thatlal money was being deposited in
the DIP bank accounts in the Mar-Rox case and enGhntus’ individual case. Ms. Cantu’s
testimony makes it clear that she knew that allrttemey wasot being deposited in the DIP
bank accounts. At trial, Ms. Cantu admitted thattadl the funds were being deposited into DIP
bank accounts:

[Mr. Lumber] So, now, based on your prior questions, your
prior testimony, do you know whether that money wimsng
deposited in the DIP accounts?

[Roxanne Cantu] |don’t believe that it was.

[Mr. Lumber] Okay. So, when we talked about those
guestions that were on the monthly operating repdis. Cantu,
and in particular we talked about this questionye‘fall funds
received being deposited into DIP bank account3Pat wasn’t
entirely true, was it? Because there was moneygbiiken that
was not being deposited into DIP bank accounts?

[Roxanne Cantu]  That's correct®®

She later indicated that she did not know whethemhoney was being deposited into the
DIP bank accounts, stating, “The answer is thatmast times I'm sure that it was being
deposited, but there could have been a time whewMyot some money and then, in that case,
it wasn't.”?%°

Ms. Cantu knew that she personally was using cash the University Inn’s petty cash
drawer to improve the property, rather than depagill rents in the Mar-Rox DIP accoufis.

Ms. Cantu also knew that Mr. Cantu regularly remtbeash from both the Mar-Rox

estate and the Cantus’ individual estate and thdhe course of any given month, there was a

228 Trial Tr. 114 (day 2).
22 Trial Tr. 116 (day 2).

20 Trial Tr. 110, 112 (day 2).
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high probability that he had removed c&%h.She was aware that Mr. Cantu was taking money
from La Vista®®** La Vista was part of the Cantus’ individual bamkcy, and its cash receipts
were reported on the Cantus’ MGE. Ms. Cantu used approximately $1,800.00-$2,008.00
month in cash—which she obtained from Mr. Cantu—gersonal expenses. Ms. Cantu did not
know where the cash came from, but she continuéakethe money and us&if.

The Court concludes that Ms. Cantu signed the M@&slulently and with knowledge
that the statements regarding the Cantu and MarERBxbank accounts were false.

The false statements about whether the money wiag lbeposited into the DIP bank
accounts were material. The information on the M@Rectly concerns the management of the
bankruptcy estate, and the depositing of cash th#® DIP accounts was an important
requirement of the cash collateral order. The taisments went far beyond the requirements
for materiality undeBeaubouef

Roxanne Cantu made these misstatements on the Mdish the Mar-Rox bankruptcy
and in the Cantus’ individual bankruptcy. TherefdRoxanne Cantu is denied a discharge under
8§ 727(a)(4)(A) and § 727(a)(7).

(i) Jewelry Sales

Mr. Cantu also made false oaths about the Cantis’af $134,575.00 in jewelry in the

two years prior to the bankruptcy. Mr. Cantu fesdi that Ms. Cantu kept some records

concerning the jewelry sales:

#BLE g, Trial Tr. 111 (day 2).
22 Trial Tr. 113-14 (day 2).
#33ee, e.g.No. 70260, Doc. No. 187, at 9.

24 Trial Tr. 127-28 (day 2).
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[Mr. Kasofsky] In regards to your jewelry sales
consignments, what kind of records did you keephait?

[Mark Cantu] Regency Jewelers and [Shannon] were the
ones that got those—the records, that had the decor believe
that they subpoenaed them. And my wife providadesoecords,
and | provided them to the trustea.

Additionally, the receipts from Shannon Fine Jewseldst Roxanne Cantu’s name,
showing that Ms. Cantu was directly involved ingagewelry sale$® Ms. Cantu knew, at the
very least, about the $26,250.00 in sales to Shafimee Jewelers. Although Mr. Cantu was
more responsible than Ms. Cantu for preparing ttateSient of Financial Affairs, Ms. Cantu
also signed it under oath. In light of Ms. Cantetiuication and business experience, the Court
concludes that she was aware that she had a dusatbthrough the Statement of Financial
Affairs before signing it. Considering Ms. Cantuisiowledge of other omissions and
misstatements during the course of the bankrughey,Court finds that Ms. Cantu signed the
Statement with at least reckless disregard fortthéh. The material omission of the jewelry
sales warrants denial of Roxanne Cantu'’s discharge.

(i)  Other Alleged False Oaths

The Court finds that there is insufficient evidenbat Roxanne Cantu was aware of the
other alleged false statements. There was no msgd¢hat Ms. Cantu was aware of the
unscheduled contingency fee cases, and the Cous fit entirely plausible that Ms. Cantu

would not have had direct knowledge of the asseMark Cantu’s law office. Mr. Cantu was

responsible for running the law office, and Ms. tamelped her sister Sandy run the

22 Trial Tr. 209-10 (day 1)

Z6p|s’ Ex. 77.
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properties>’ Furthermore, there was no evidence that Ms. Oaagiaware that the furniture at

the law office was, as Mr. Cantu testified, held @ihers. The Court therefore finds that
Ms. Cantu was not involved in the false oaths coring the contingency fee cases and the
office furniture.

The evidence was less clear concerning Ms. Caktnosvledge of the Mar-Rox water
damage cases. Ms. Cantu was involved in runningt withe Mar-Rox properties, and she, like
Mr. Cantu, had a responsibility to ensure that sisbedules were accurate. Ms. Cantu is
educated and capable of being informed of the wigterage cases.

However, the Court concludes that the Plaintiffd dot prove Ms. Cantu’s fraudulent
intent in omitting the water damage cases. Fa#though there was ample evidence that
Mr. Cantu knew about the cases, there was no ewsdémat Ms. Cantu knew about them.
Plaintiffs did not ask Ms. Cantu about the watemdge cases. Second, Ms. Cantu’s
involvement in managing the Mar-Rox properties @ @nough to create an inference that she
knew about the water damage cases. Mr. Cantu theedttorneys for the water damage cases.
Although Ms. Cantu helped to manage the Mar-Roxperies, it is plausible that she was not,
unlike Mr. Cantu, actively involved in managing MRox'’s legal affairs.

The Court will not infer Ms. Cantu’s knowledge oaddulent intent regarding the Mar-
Rox water damage cases. Ms. Cantu's pattern oksoms and misstatements, although
significant, would not sufficiently support inferees of both knowledge and fraudulent intent in
the absence of any evidence. The Court therefads fthat, with respect to Ms. Cantu, the
Plaintiffs did not prove false oaths regarding timscheduled contingency fee cases, the office

furniture, and the Mar-Rox water damage cases.

%7 Trial Tr. 207 (day 1); Trial Tr. 99 (day 2).
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C. Improper Concealment

Like her husband, Ms. Cantu is personally respdaddy the concealment of the bronze
horses. Ms. Cantu had the same duty as Mr. Carldistlose the existence of the bronze horses
on the schedules. The horses were stored at therSity Inn, which Ms. Cantu helped r&#.

Mr. Cantu purchased the horses, but Ms. Cantu waseathat the horses were stored in bubble
wrap in a storage unit at the hot®. She had an affirmative duty to ensure the acquofthe
schedules. Like Mr. Cantu, however, she signeddules, including an amended Schedule B in
January 2009, that did not list the horses.

Ms. Cantu testified that she “had forgotten” abiiet horse$?° Even if she forgot about
the horses until the time they were moved, she evbalve been aware of the existence of the
horses in January 2009. Ms. Cantu admitted dt ttiet before moving the horses from the
University Inn, she and Mr. Cantu had to ask thekbfor permission to go to the hotel and
collect their personal properf§* She then participated in moving two “big,” lifeeed horses to
Roach’s house: “We took them to my sister-in-lal¢®€ She did not inform the bank that she
and Mr. Cantu were going to remove two bronze s&ffli

It is not plausible that Ms. Cantu continued, dgramd after January 2009, to be unaware
of the existence of the bronze horses. However falked to amend the schedules to correct the

omission. Ms. Cantu furthered the concealment astigpating in secreting the horses to

23 Trial Tr. 99 (day 2).

2% Trial Tr. 119-20 (day 2).
240 Trial Tr. 121 (day 2).

241 Trial Tr. 120 (day 2).

242 Trjal Tr. 122 (day 2).

23 Trial Tr. 125 (day 2).
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Celeste Roach’s property. At trial, Ms. Cantuitiest that she did not know whether Mr. Cantu
had gifted the horses to his sister or #f8tHowever, she knew that the horses had been moved
to Roach’s property, and she knew or should hawvknthat the horses were not listed on the
Cantus’ schedules.

As discussed above, the concealment of the honsdbeoproperty of a close relative
creates a presumption of fraudulent inteBee Duncan562 F.3d at 698. Neither Mr. Cantu nor
Ms. Cantu rebutted this presumption. Furthermeareen Ms. Cantu’s failure to correct the
schedules is considered in light of her overalufai to comply with court orders, misstatements
on the MORs, and her participation in moving thesks, the Court finds that she acted with
fraudulent intent and/or reckless indifference he truth. See Guenther333 B.R. at 767-68
(finding that a pattern of non-responsiveness,ydelaamending schedules and statements, and
withholding information was sufficient to show fidulent intent and/or reckless disregard for
the truth for the purposes of a § 727(a)(4)(A)@cti Ms. Cantu intentionally and fraudulently
concealed estate property after the filing of tlamKouptcy petition, and the Court denies her
discharge under § 727(a)(2)(B).

D. Failure to Keep Records

As discussed above, the Cantus failed to keep eegtpve adequate records of their cash
withdrawals from the University Inn and La Vistaydathis failure kept the Plaintiffs from
ascertaining the Cantus’ financial condition. Taiure to kept and preserve adequate records
was not justified. The Court does not accept that@’ explanation that the University Inn

records were taken over by Lone Star when the maislforeclosed. Because the Cantus’ use of

244 Trial Tr. 122, 127 (day 2).
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cash from the University Inn remained relevanthe bankruptcy case even after foreclosure,
they had a duty to ensure that they retained irdtion regarding the cash withdrawals.

Ms. Cantu was responsible for the majority of thethdrawals from the hotel. She was
also more actively involved in the management & tiotel than Mr. Cantu, and thus more
responsible for keeping and preserving recordéi®icash withdrawals. Her failure to maintain
these records justifies the denial of her discharge

Ms. Cantu justifiably relied on Mr. Cantu to kedye trecords of the Dominion transfers.
Other than testimony that Ms. Cantu used the Damiciedit card for personal expené&she
evidence did not show that Ms. Cantu was involvethese transfers. The transfers involved the
payroll of Mr. Cantu’s law office and his Mercedesyments. Mr. Cantu was responsible for
running his own law office, and he would presumahblyd reasonably, have been responsible for
keeping the law office’s records. Ms. Cantu caoallsb reasonably have relied on Mr. Cantu to
keep records of the Dominion transfers.

Finally, Ms. Cantu was justified in relying on MZantu to keep records of the Mar-Rox
water damage cases and the contingency fee irgerebtr. Cantu appears to have been
responsible for managing the prosecution of theewdamage cases, and Ms. Cantu could
reasonably have relied on him to keep records afRtx’s legal affairs. Mr. Cantu also ran his
own law office, and Ms. Cantu appears to have hitlg linvolvement in the law office’s
business. The Cantus divided the management of lthisinesses. Because of the division,
Ms. Cantu’s reliance on Mr. Cantu’s record-keepimghis businesses and for Mar-Rox’s legal

affairs was justified.

2> Trial Tr. 128 (day 2).
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The Court therefore does not deny Ms. Cantu’s diggh for failure to keep records of
the Dominion transfers, the Mar-Rox water damagesaand the contingency fee interests. The
Court denies Ms. Cantu’s discharge for failure eéefx and preserve adequate records of the cash
withdrawals from the University Inn.

E. Other Alleged Bases for Denial of Roxanne Cantu’s iBcharge

The Court finds that there is insufficient evidenthat Ms. Cantu knowingly and
fraudulently withheld records from the Trustee. thdlugh the evidence was clear that Mark
Cantu knowingly withheld records, the Plaintiffglaiot prove that Roxanne Cantu was involved
in withholding records, much less that she hadduéent intent. The Court therefore does not
deny Roxanne Cantu’s discharge under 8§ 727(a)(4)(D)

CONCLUSION

The Court denies discharge to both Mark Cantu Rodanne Cantu. A separate
judgment will be issued.

The Court’'s Case Manager is directed to deliveoy of this Memorandum Opinion to

the State Bar of Texas and to Chief Judge Hinojosa.

SIGNEDFEebruary 17, 2011.

VAV N

! Marvin Isgif
UNITED STATES BANKRUPTCY JUDGE
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